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ACTION. 


1. Damages ; action for.—Before ‘‘head of a family” can bring an 
action for damages against the sheriff, for selling property exempt 
by law, it must be shown that the affidavit prescribed by the statute, 
had been duly made by him and exhibited to the officer.—Gamble v. 
Reynolds 

. Lease ; when assumpsit for use and occupation will lie.—Where a ten- 
ant fora term, under an agreement, has once entered upon the de- 
mised premises and become vested with the term, a recovery of the 
rent for the entire term may be had, without any other proof of 
use and occupation, than such entry by him, although it may ap- 
pear that he afterwards quitted the premises long before his term 
expired.— Tully v. Dunn 

3. Same.—Where the tenant has not entered into possession at all 
under the lease or agreement, either in person or by an under- 
tenant or agent, assumpsit for use and occupation will not lie, but 
the remedy, generally, is upon the lease or agreement.—S. C 

4. Action for conversion will not lie in this case.—The written instru- 
ment, and the evidence adduced in this case, do not so identify 
thirty bales, or fifteen thousand pounds of cotton, as to invest the 
appellee with a title, under which he can maintain an action for their 
conversion.—Browning v. Hamilton, use, Jc 

5. Accounts to be created, not subject of valid sale.—A mere possibility, 
or expectancy in, or growing out of property, can not be the subject 
of a valid sale, and the transfer of accounts to be made in the prac- 
tice of medicine, in certain specified years, by a physician to A., does 
not convey to A. such a title or interest in the accounts when cre- 
ated, as would enable A. to maintain an action thereon in his own 
name.—Skipper v. Stokes 


ADMIRALTY. 


1. Jurisdiction admiralty courts U. Si—Where the admiralty courts of 
the United States have jurisdiction over the subject-matter, their 
jurisdiction is exclusive.—Steamer Rio Grande v. Rawson 


AGREEMENT OF COUNSEL. 


1. Agreement of counsel ; construction of.—The written agreement of 
the counsel set out in the record is valid ; and properly construed, 
46 
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requires that the court at the trial should consider as duly inter- 
posed every plea and replication that could be available to either of 
the parties, according to the nature of the case, as shown by the 
evidence.—Bradford v. Barclay, Adm’sx. 


AMENDMENT. 


1. Of clerical misprision on error.—Where, in the initial sentence in a 
petition in the probate court, the petitioner, being a corporation, 
denominates itself as ‘‘The Alabama Conference of the Methodist 
Episcopal Church South,” and in another part of the same petition, 
as the “ Annual Alabama Conference of the Methodist Episcopal 
Church South ;” and the latter name being the correct one, is used 
throughout the record, even in the defendant’s demurrer and plea, 
this will be presumed to be a clerical error, and amended on error ; 
and the petitioner, as correctly denominated, will be regarded as the 
plaintiff in interest, and this after a demurrer to said petition has 
been overruled ; especially when there are grave doubts whether 
the demurrer raises the question, and when it shows that it was not 
designed to present the point, and the question is for the first time 
raised on appeal.—Ala. Conference M. E. Church v. Price, Ex’r 

. Allowance of amendment not revisable on error, unless reserved by 
exception.—The allowance of an amendment of the complaint, is 
not revisable on error, unless the point is duly reserved by bill of 
exceptions in the primary court.—Mock v. Walker.........-...... 


ATTACHMET. 


1. Special damages ; when must be averred.—A complaint in a suit for 
damages for the wrongful and vexatious suing out of an attachment, 
must aver special damages, in order to authorize proof, and a recov- 
ery of such special damages.——Lewis v. Paull.....--..-----..-2--- 

2. Writ of.—It is not essential to the validity of a writ of attachment, 
that the term of the court to which it is returnable, should be in- 
serted therein.— Blair v. Miller 

3. Same.—A direction in a writ of attachment as follows: ‘To any 
lawful sheriff of said county, (Dale,) greeting,” is a defect which 
would only become essential, if the attachment should be levied in 
another county than Dale.— Blair v. Miller 

4. Writ of ; form of ; substantially good.—The writ of attachment set 
out in this case, substantially good, under §§ 2562 and 2849 of the 
Code ; and it was error in the circuit court to quash the same.— 
Bruner v. Kinsel 

5. The refusal to quash an attachment is not revisable on error.— 
Penn v. Edwards 

6. Complaint must be filed.—The plaintiff in attachment is required 
(Revised Code, § 2998,) to file a complaint, and it is error to 
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render judgment by default without a complaint.—S. C........... 655 
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BAILMENT. 

1. Trover ; when it will not lie. —Trover will not lie where goods are 
taken by an armed force, without any negligence or complicity on 
the part of the bailee.—Abraham g Bro. v. Nunn 

2. Bailee ; liability of.—A pawnee is bound for ordinary care and an- 
swerable for ordinary neglect, with the goods pawned ; if they are 
stolen through his negligence, he is responsible ; if without any 
negligence, he is discharged.—Petty v. Overall § Moulton....... 


BILL OF EXCEPTIONS. 

1. Taken most strongly against party excepting.—A bill of exceptions 
is taken most strongly against the party excepting, and it devolves 
on him to show error affirmatively, and to do so, he must state the 
point sought to be revised with clearness and precision, and leave 
nothing to surmise and conjecture.—Lewis v. Paull 136 

2. When not required.—The effect of the act of the 12th December, 
1857, (Revised Code, § 2250, ) is to secure a revision on appeal, with- 
out bill of exceptions, of any action of the probate court excepted 
to, and not appearing upon the face of the decree, provided the 
matter excepted to, together with the exception, appear upon the 
record.—Jones’ Heirs v. Jones’ AAMT’... 6 cece ccc cece e en cweee ... 218 

3. Construction of.—Where a bill of exceptions states, that ‘‘upon 
the foregoing evidence, and admissions, the written vouchers on 
file, and on no other evidence,” the court rendered its final decree ; 
and only the evidence in relation to the contested vouchers is set 
out, and there were other vouchers, uncontested, which are not set 
out, and it is objected that this court can not review the decree of 
the court below, because all the evidence is not set out,—held, that 
as the bill of exceptions sufficiently shows, that all the evidence 
upon which the court acted, having relation to the contested items, 
is set out, the objection is not well taken.—Ivey v. Coleman, Exe’r. 409 

4, What required to make it part of the record.—Where a bill of 
exceptions is without date, and the record contains no evidence 
that it was signed in term time, or within ten days thereafter, pur- 
suant to the written consent of the parties, for that purpose, it can 
not be looked to by the appellate court as a part of the record for 
any purpose.— Maddox v. Broyles 

5. Bill of exceptions; charge of the court on the evidence.—Where the 
ceurt below charges the jury, ‘‘that if they believe the evidence, 
they should find for the defendant” ; and the bill of exceptions does 
not set out all the evidence, this court will not reverse.— Owens v. 
Calloway 

. Appellate court ; bill of exceptions, how construed.—The appellate 
court will make every reasonable intendment to sustain the ruling 
of the court below, and will construe a bill of exceptions most 
strongly against the party taking it.— Thomasson v. Groce 

. Exception; how reserved.—To reserve an exception to the introduc- 
tion of certain proof, it must not only appear from the bill of excep- 
tions that an objection was made to the introduction of the proof, 
but that the party excepted to the ruling of the court thereon.— 
Spear § Thomasson v. LOMAL....... 0.2 cee eee ee ceee Ress eines cbareeitene 
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1. A bank check payable in Confederate currency ; not an instrument 
payable in money.—A bank check drawn by a bank in Mobile, on a 
bank in New Orleans, on the 23d April, 1862, payable in currency, 
is not an instrument payable in money, and is not negotiable paper, 
within the meaning of the law merchant.— Bank of Mobile v. Brown 

2. Same; protest not necessary to fix liability of drawer.—A protest was 
not necessary to fix the liability of the drawer of such an instru- 
ment, but the check should have been presented for payment within 
a reasonable time after it was drawn and delivered, and prompt 
notice of its non-payment given to the drawer.—S. C 

. Act of November \7th, 1862, applicable only to contracts for payment 
of money.—The act “to regulate the interest upon debts in payment 
of which Confederate treasury-notes may be tendered and refused,” 
approved November 17th, 1862, is,applicable only to contracts for 
the payment of money, and has no application to promissory notes 
payable in Confederate treasury-notes.— Toulmin and Wife v. Sager, 
Guardian 

. When sale by order of probate court is void.—Where property of a 
decedent is sold by his administrator, by an order of the probate 
court, and no valid ground is stated in the application for sale, and 
no ground or reason whatever for the sale stated by the court in its 
order of sale, such sale is void and the administrator can not re- 
cover on a promissory note given for the purchase-money of pro- 

" perty thus sold.— Wilson, Adm’r, v. Armstrong 

5. Bill of exchange; drawer personally liable-—There being nothing 
on the face of a draft, nor any evidence in the record to show that 
it was the intention of the parties, in the execution of the draft, not 
to bind the drawer personally, but the drawee alone ; there is no 
error in a charge, that in determining whether the drawer (defend- 
ant) acted for himself, or as the agent of the drawee, “ nothing 
could be looked to but the draft itself, and the legal effect of the 
draft was, that the defendant (the drawer) was personally bound.” 
Knott v. Venable 

6. Same ; payable at sight, entitled to grace. ner bill of exchange, payable 
at sight, whether foreign or inland, is entitled to days of grace, and 
must be presented for acceptance within a reasonable time, before 

‘{ payment thereof can be demanded, and what is reasonable time 
depends upon the circumstances of each particular case.—S. C.... 

7. Same ; protest not necessary to six liability of parties to an inland 
bill.—A protest is not necessary by the law merchant to fix the 
liability of the parties to aninland bill ; a demand of acceptance, 
or payment and notice of refusal, is sufficient ; but to recover dam- 
ages on such a bill, it must be protested, and the fact averred in the 
| ek err ee Peer ere TT eT rTrT TTT rere e Tree rer ee ---- 186 

8. Same ; forwarding notice by general post.—Where the peatien to a 
bill of exchange reside at a distance, and the ordinary mode of com- 
munication is by general post, the holder or party to give notice of 
its non-acceptance, or non-payment, must forward notice, by the 
post of the next day, after the dishonor, or after he received notice 
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of such dishonor ; and if there be no post on the next day, then 
he must send off notice by the very next post that occurs after that 
day ; but he is not legally bound, on account of there being no 
post on the day after he receives notice, to forward it on the very 
day he receivesit.—S. C 

9. Same ; legal diligencein giving notice of non-acceptance or non-pay- 
ment.—If such notice be placed in the proper post-office in due time, 
it is legal diligence, the holder or party to give the notice not being 
responsible for irregularities of the mails.—S. C 

10. Same.—The holder of an inland bill of exchange has a legal right 
to have it protested, and if the notice of protest has been placed 
in the post-office, properly directed, on the same day that the notice 
of dishonor without protest would have been required to be mailed, 








11, Promissory note; special endorsement on.—An endorsement on a 
note, as follows: ‘‘I endorse the within note, January 3d, 1859, 
T. B.; but must try Adams first. T. B. ;’ construed to impose 
the duty upon the endorsee of trying by suit to make the note of 
Adams, who was one of the makers, as a pre-requisite to the 
liability of the endorser.— Brown v. Johnson 

12. Same.—The endorsee of the note, in a reasonable time, institut- 
ed a suit on the note, for his own benefit in the State of Georgia, 
against Adams, but by a mistake the suit was brought in the name 
of ‘‘Etheldred” J., instead of the correct name, ‘‘Eldred” J., and 
no objection being made to the misnomer, prosecuted his suit to 
judgment against Adams, and fully tested his solvency,—held, that 
this preceeding in Georgia was conclusive that the plaintiff had 
tried Adams, and thus fulfilled the duty imposed by the special en- 
dorsement.—S. C 

13. Same; interest on.—There being no evidence that the endorsee of 
a note (plaintiff) was not a citizen of Alabama, during the late civil 
war, and no evidence at what time the note was endorsed to him, 
(the note being made on the 14th May, 1861, payable to a citizen of 
Kentucky,) the defendant, who was the maker of the note and a 
citizen of Alabama, could not defeat a recovery of the interest on 
the note, during the existence of the war.— Weaver v. Shropshire... 

14. The war between the United States and Alabama, nota public war, 
on the 14th May, 1861.—At the date of said note, there was no such 
public war between the State of Kentucky and the State of Alabama, 
or ‘between the latter and the United States, as would affect a con- 
tract made between a citizen of Kentucky and this State.—S.C.... 230 

15. Charge that invades province of jury, erroneous.—In an action on 
promissory note, given for the purchase-money of mules, warranted 
to be sound by the payee, by an endorsee against the maker, in 
which there was some slight evidence tending to show a breach of 
the warranty, a charge to the jury, ‘‘that if they believed the 
evidence, they must find for the plaintiff, and asses his damages to 
the face of the note, and-interest from the day it was due,” is 
erroneous, as it invades the province of the jury.—S. C........... 230 

16. When defendant may recoup damages in action on promissory note.— 
In an action on such a note, under the above facts, the purchaser 
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may recoup the damages he may have sustained by a breach of the 
warranty, which the law is capable of measuring by a pecuniary 
standard.—S, C 

17. Promissory note given in compromise of bastardy proceeding, re- 
coverable—A promissory note executed, by one, in compromise of 
proceedings against him, for bastardy, is valid, and of sufficient 
consideration to sustain a recovery at law. The fact, that the note 
was made payable to the mother of the plaintiff in the bastardy 
proceeding, and the offspring of the illicit intercourse comes into 
the world, still-born, after the compromise has been effected, can 
not defeat a recovery on such a note. —Merritt v. Flemming 

18. Final settlement ; transfer of a noteto a legatee on.—On final settle- 
ment in probate court, the executor set apart the share of two in- 
fant legatees of the estate, consisting of notes, bonds and stocks, 
in which were included two notes of T. W., given for the purchase- 
money of land sold by the testator ; the court thereupon entered a 
monied decree against the executor, in favor of the infants, and 
entered satisfaction thereof on the guardian of said infants, (who 
was a non-resident,) receiving the amount of the decree in the 
aforesaid notes, bonds and stocks, which had been set apart to his 
wards, as their share of the estate,—held, the final settlement re- 
maining in force, the wards were invested with the title to the 
notes of T. W., and could enforce their collection, and that the 
vendor’s lien accompanied their transfer.— Offutt v. Vance........ 

19. Custom; proof of, in giving notice of protest of bili of exchange.— 
Held, upon the authority of the case of Gindrat et al. v. The 
Mechanic's Bank of Augusta, 7 Ala. 324, that it is permissible to 
prove a custom, or usage at a particular place, where the parties to 
a bill of exchange reside, as to the mode of giving notice of the 
protest of the non-payment of the bill.— Ray v. Porter 

20. Promissory note—war contract.—The collection of a note given 
for the purchase-money of a horse, which was purchased for, and 
used in the service of the Confederate States, in the war between 
the Confederate States and the United States, cannot now be en- 
forced in the courts of this State.—Shepherd v. Reese............. 329 

21. Bill of exchange; manner of giving notice of protest—Where the 
drawer of a bill of exchange, at the time of its maturity, resides in 
the city of Montgomery, Alabama, and the holder (payee) in the 
State of Florida, notice of the dishonor of the bill, sent by post to 
the drawer, is sufficient, and it is unnecessary to establish any 
usage or custom of a bank to sustain the sufficiency of a notice so 
sent.— Bibb v. McQueen 

22. Same; holder must present for payment at place designated.—The 
holder of a bill of exchange is only bound to present the bill at the 
place designated for payment.—Luson v. Isbell 

23. Promissory note; when maker will be protected in payment of the 
noteto payee after endorsement.—The maker of a promissory note, 
not negotiable, may pay the same to the payee, after its maturity, 
even though the note be not produced and delivered at the time of 
payment, provided the maker has had no notice of the endorse- 
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ment or transfer of the note to a third person ; and such payment 
would be a valid and competent defense against the note, should 
it afterwards appear, and suit be brought thereon against the maker 
by another holder.—Hart v. Freeman 

24. Same; same.—If payment is made by the maker to the payee, 
and the note be not delivered up at the time of payment, and suit 
is afterwards brought thereon against the maker by another holder 
claiming to be the endorsee or transferee of the note, the burden of 
proof rests upon the plaintiff in the action—the defendant having 
proved the payment—to show that the defendant had notice of the 


transfer, or endorsement, before the payment was made.—S. C.... 567 


25. Same ; notice of endorsement, question for the jury.—The sufficiency 
of the evidence to prove the facts relied upon to constitute notice, 
is a question for the jury.—S. C 

26. Promissory note, payable in gold; legal tender act.—Where the 
plaintiff sues on a promissory note, made since the passage of the 
legal-tender act, payable in a specified number of dollars, in gold, 
he is entitled to recover only the amount specified in his note, with 
interest ; the judgment would be solvable in legal tender-treasury 
notes, if the legal-tender act is constitutional. Upon the hypothesis 
of the unconstitutionality of the said act, the plaintiff is entitled to 
the same recovery, and the judgment would only be solvable in 
coin.—Spear et al. v. Alexander, Exe’r 

27. Revenue act of congress; what is a sufficient cancellation. Where 
a promissory note, made by three or more, has the requisite stamps 
upon it, and is cancelled only by the initials of the first in order of 
the signers, with the date of the instrument, this is a sufficient 
cancellation, within the meaning of the revenue act of congress. — 


28. When a note, with condition, may be declared on as an absolute pro- 
mise to pay money.—It is a sufficient description of a note sued on, 
to omit to set forth the manner of payment prescribed in the note, 
unless the omission can be taken advantage of as a variance ; and 
when the stipulation, as to the manner of payment is for the benefit 
of the defendant, it is the settled law of this State, that if, in such 
case, the maker neglects to avail himself of the privilege inserted 
tor his benefit, according to its terms, the note becomes an absolute 
promise to pay money.-- Weaver v. Lapsley 

29. Promissory note; party having equitable title may maintain action at 
law.—W. and P. were joint administrators ofan estate, having given 
joint administration bond; P. and others executed a note for 
purchase-money of land of the estate, payable to “ W. and P., ad- 
ministrators,” &c. W. took upon himself the sole administration, 
and upon fina] settlement was charged with the amount of the note 
as cash. Some of the decrees rendered on this final settlement 
were paid, others remained unpaid. P. has not settled his ad- 
ministration ; W. brought his suit at law on said note in his in- 
dividual name,—held, that under this state of facts, the sole equit- 
able title to the note vested in W., and that he could maintain the 
action. Waldrop v. Pearson et al 
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1. When an administrator may purchase at his own sale—An Ad- 
ministrator may purchase at his own sale, if he has an interest in 
the estate, provided the sale is fairly conducted ; but if he has no 
interest in the estate, he stands merely as an ordinary trustee, 
and his purchase is liable to be set aside at the option of the ben- 
eficiaries seasonably expressed.—Frazer’s Ewxe’rs v. Lee 

2. Parol trust.—The provisions of the statute, Code, (1852,) § 1320, 
(Revised Code, § 1590,) were intended to prevent fraud, and in 
avoidance of fraud, a parol trust may be engrafted upon an instru- 
ment which purports to be absolute on its face, notwithstanding 
the prohibition of the statute ; and in order to constitute fraud, 
and suspend the operation of the statute, there need not be deceit, 
or misrepresentation, or evidence that the subsequent failure to 
fulfil the trust was the result of an original fraudulent design ; and 
the failure to execute such a trust, from whatever cause, is a con- 
structive fraud against which equity will grant reliefi—Barrelt v. 
Hanrick, Adm’r et al 

. On transitory seizin in trust; no lien attaches.—D. became the 
purchaser of certain real estate at public sale, as highest bidder, 
but paid no part of the purchase-money ; by agreement with A. he 
re-sold the same property to A. at an advance ; at this time C. held 
a judgment against D, The payment of the purchase-money by A. 
to D. on his purchase, and of D. to C., as agent of the vendor, on 
the first purchase, was one transaction ; the monies being paid, 
and the several deeds duly executed and delivered at the same 
time, and it being understood that A. paid the money to D. to en- 
able him to pay his vendor, so as to obtain a title, by which he 
would be enabled immediately to convey title to A.,—held, that un- 
der such a state of the case, a court of equity must regard the 
transitory seizin of D. as being in trust for A., and that the prior 
equity of A. prevented the lien of the judgment against D. from at- 
taching to the land.—Aicardi v. Craig.......----.------ -eeeee eee 

4, Estate of intestate; may be divided without an administration, 
when.—Although the legal title to a distributive share of the estate 
of an intestate can only be acquired through an administration ; 
yet, where the distributees are all adults, and there are no creditors, 
and the distributees, by agreement, divide the estate, and there is 
no unfairness, a court of equity will uphold such voluntary di- 
vision.— Me Caa, Adm’x, v. Woolf et al. Exe’rs 

5. Voluntary division; title of husband to wife's share, nature of.— 
Where the husband acquires the possession of the wife’s chattels 
under such voluntary division, although he does not acquire a 
legal, he does acquire an equitable title, which a court of chancery 
will uphold and enforce.—S. €............sccccccccccccccccecaces 389 

6. Reduction into possession by husband; and bar of wife's right of sur- 
visorship ; case of.—Scriven Cox, a single woman, dies after mak- 
ing a verbal bequest of her slaves to her two brothers, Robert and 
Joseph. There were no creditors, and her heirs and next of kin, 
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these two brothers, and two married sisters, being all adults, agreed 
to carry out their deceased sister’s bequest, without administra- 
tion, and divided the slaves between Robert and Joseph, who took 
them into possession. Robert afterwards died, and bequeathed by 
will, his property, including these slaves, one-half to the children 
of his brother Joseph, and the other half, in equal parts, to the 
children of his two married sisters. His property was also divided 
without letters testamentary, but according to his will, by agree- 
ment between the children of Joseph and the children of his two 
named sisters, the husbands concurring as before. Three of the 
slaves acquired by Joseph, from his sister Scriven, after this, and 
after being in his possession for several years, were sold under an 
execution against him, and were purchased by McKinney, the hus- 
bands of the two married sisters being present at the sale and en- 
couraging McKinney to become the purchaser, assuring him that 
his title would be good. The husband of one of the sisters, many 
years after, died, and his wife having been made administratrix of 
the estate of her sister Scriven, brought trover, as such, for these 
slaves,—held, that, under such a state of facts, the husband had, 
in equity, reduced the property into possession, and so barred the 
wife’s right of survivorship ; that the equitable title of the purchaser 
was complete, and that a court of equity will perpetually enjoin a 
suit at law to recover them, resting merely on the legal title.—S. C. 389 
7. In settlement of guardianship.—The jurisdiction of the chancery 
court is concurrent with that of the probate court in the settlement 
of a guardianship, and where a bill has been filed in the chancery 
court to compel such a settlement, before the commencement of 
any proceedings thereon in the probate court, it is not necessary to 
allege any special equity to sustain the chancery jurisdiction. — 
Campbell, Guardian, v. Conner and Wife........ Risialere sche dececicne EOL 
. Same; when distributees may represent deceased infant ward’s inter- 
est.—Upon such a settlement, the interest of a deceased ward, who 
has died in infancy without debts, may be represented by the 
distributees of his estate without an administration.—S. C 
. Equity will grant relief against a statutory award.—A party is not 
precluded by the provisions of section 3160, (2721, ) Revised Code, 
from going into equity for any relief which that court is authorized 
to grant. That section gives to an award no more conclusive or 
final effect, than to a judgment in the court of common law, and 
any relief which a court of equity will grant against a judgment, 
will be granted against an award, and a statutory judgment there- 
OD —CRAMVETE OS CHOOT. 6:5 ccc ecss ce cies cowneccce socisecinesccens LZ 
10. Same.—A party who obtains an award by fraudulent means, can 
be restrained in a court of equity after the rendition of a statutory 
judgment upon it, from collecting it, when the opposite party could 
not have made a successful defense in a court of law.—S. C 171 
11. Judgment on award, and its affirmance by supreme court, no bar to 
equitable relief on ground of fraud.—The fact that the award and 
judgment thereon in the circuit court was affirmed by the supreme 
court, does not affect the right of the party to come into equity to 
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enjoin the judgment for the fraud of the person procuring it. The 
party had a right to exhaust his legal remedies before resorting to 
his equitable ones, so he acted in a reasonable time.—S. C........ 

12. In enforcing equitable liens.—R. being indebted to M. by two 
promissory notes, secured by deed of trust on certain lands, in con- 
sideration of M.’s forbearance in foreclosing, made a contract with 
M., by which R. was to cultivate the land in cotton for one year, 
and to give M. one-half of the cotton raised on the land, the same 
to be credited on the notes, giving a lien on the whole crop for the 
payment of the one-half; R. died during the year, and his estate 
declared insolvent,—held, that M. obtained an equitable lien on the 
cotton, which he could enforce in a court of equity, and that as 
between M. and the creditors of R., the former had the superior 
lien.— Kirksey, Adm’r, v. Means 





II. PLEADING AND PRACTICE. 


1, When answer to bill in chancery will be taken as true.—When an 
answer on oath is not waived by the plaintiff, and the cause is 
heard on bill and answer, the responsive allegations of the answer 
are to be taken as true.—Frazer’s Exe’rs v. Lee 

2. Multifariousness ; instance of.—Where difficult matters having no 
connection with each other, are joined in a bill against several de- 
fendants, a part of whom have no interest in, or connection with, 
some of the distinct matters for which the suit is brought, a de- 
murrer to the bill will lie for multifariousness, and the bill be dis- 
missed, but without prejudice.— Waller et al. v. Taylor, Adm’x et al. 287 

3. Special and general prayer of a bill—Although the special prayer 
of a bill is for a specific performance of a contract, yet under the 
general prayer, a lien, created by the contract, may be declared and 
enforced.—Kirksey, Adm’r, v. Means 

4, Bill to enforce vendor's lien, must contain certain description of the 
land._-Where a bill in chancery, to enforce a vendor’s lien, fails to 
give such a description of the land as will inform the defendant 
what he has to defend, and the court for what particular land it is 
to render a decree of sale, it is error to render any decree in the 
case.—Long v. Pace......... (RAD ERE en Tees SO 

5. Decree pre confesso ; untimely tabon. —The order of the register re- 
quired, (Code, § 13 ; section 39, article 4, Constitution of Alabama, ) 
that the defendant should answer, or demur, on or before the 8th 
day of May, 1866; on the 14th day of May, 186¢6—less than thirty 
days from the last date—the .complainant asked, and obtained a 
decree pro confesso; this was error.—Act of 8th February, 185s, 
PI ©. Ii aaa oo oi o ises ese s tess cede esenccees 

6. Bills for specific performance.—Under bills for specific performance 
of a contract, the ruleis strictly enforced, that the proofs must 
correspond with the case made by the bill.—Ellerbe v. Ellerbe 

7. Same; chancery court exercises a discretion—In such cases, the 
chancery court exercises a discretion, in refusing, or granting its 
aid, not an arbitary discretion, but one governed by well defined 
general rules and principles.— 8, C 
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CHANCERY—Continvep. 

8. Chancery practice, on motion to dismiss for want of equity.—Where 
a defendant, in his answer, has demurred to the bill for want 
of equity, he has no right, under the rules in chancery, to 
make a motion to dismiss the bill for want of equity, at least 
before the final hearing.—Calhoun v. Powell 


CHARGE OF COURT. 


1. A charge calculated to mislead, not reversible error.—A case will not be 
reversed in this court because the charge of the court below may 
have misled the jury, and such was its tendency, because the party 
excepting could have asked a charge which would have explained 
or qualified the charge given, so as to have obviated its tendency.— 
Abraham & Bro. v. Nunn 

2. Questions raised by the charge in court below only, noticed on appeal. 
A charge that ‘‘if the check was paid for in Confederate money, 
and the liability on the check did not arise, until after Confederate 
money ceased to be of value, the plaintiffcan only recover nominal 
damages, if he can recover anything,” does not raise the question, 
and the main one, whether the check was to be paidin Confederate 
money, and this latter question can not be raised for the first time 
on appeal.— Bank of Mobile v. Brown 

3. Charge on part of evidence.—Such a charge would have authorized 
the jury to give the plaintiff nominal damages only, in the event of 
their finding that the check was paid for, in Confederate money, 
irrespective of the question as to whether it was understood or 
agreed, when the check was drawn, that it should be discharged by 
a payment in Confederate money, and would have, in effect, with- 
drawn from them the latter question, and for this reason, if for no 
other, the charge was properly refused.—S. C 

4, Bill of exchange ; drawer personally liable—There being nothing 
on the face of a draft, nor any evidence in the record to show that 
it was the intention of the parties, inthe execution of the draft, not 
to bind the drawer personally, but the drawee alone; there is no 
error in a charge, that in determining whether the drawer (defend- 
ant) acted for himself, or as the agent of the drawee, ‘‘nothing 
could be looked to but the draft itself, and that the legal effect of the 
draft was, that the defendant (the drawer) was personally bound.” — 
Knott v. Venable 

. Charge that invades province of jury, erroneous.—In an action on 
promissory note, given for the purchase-money of mules, warranted 
to be sound by the payee, by an endorsee against the maker, in 
which there was some slight evidence tending to show a breach of 
the warranty, a charge to the jury, ‘‘that if they believed the evi- 
dence, they must find for the plaintiff, and assess his damages to 
the face of the note, and interest from the day it was due,” is erro- 
neous, as it invades the province of the jury.— Weaver v. Shropshire 230 

6. Charge; tobe given must be applicable to the evidence.—The court 
may properly refuse to give a charge, which is not a correct legal 
proposition, applicable to the evidence.—Martin v, Hill.........- 275 
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CHARGE OF COURT—Continvep. 

7. Unlawful detainer ; general charge.—Where the evidence in an ac- 
tion of unlawful detainer, conduces to show an actual previous 
possession on the part of the plaintiff, and the relation of landlord 
and tenant between him and the defendant, a charge ‘‘that if the 
jury believe the evidence, they must find for the defendant,” is 
erroneous, as it invades the province of the SOR mesa v. Ridge- 
SA ee rie ets ere ac Reb sees cise SOU 

8. Gener a djirmatioe ‘halen, —Where the het are ‘idiom and undis- 
puted, thereis no error ina charge to the jury, “that under this 
evidence they should find for the plaintiff the amount of the princi- 
pal of said note, with interest from its maturity.”—T homasson v. 
Fy er yee ae peBomenc ee ere | 

9. Abstract charge.—A inge tile, in the phuieeth, aaieit a earnest 
proposition of law, but entirely excludes from the consideration of 
the jury the defensive matter of the case, is defective.—Mobile § 
Ohio R. R. Co. v. Thomas 





CODE (REVISED) OF ALABAMA. 


1. § 635. Interest which will disqualify a judge.—Ellis v. Smith 
2. § 758. Proceeding, when presiding judge is disqualified. -- Alabama 
& Florida R. R. Co. v. Burkett 
3. § 745. Orders which are grantable as matter of course by probate 
court.- -Arrington v. Roach, Adm’r 
4. § 1609. Powers of executors, &c.— Anderson, A dm’r, v. McGowan 
ere Sere eeeeees Pine nian an wen Se 
5. §§ 1838 & 2523. Who i is 5s proper party plaints — —Phillips v. Sellers. 658 
6 § 1851 (1543). Nota statute of limitation, or non-claim.— McDaniel 
Dy SORE) -otinos sano p EOE eee eae Soe ewieseicrens ssSaccsesoces OOO 
7. § 2061. Homestead exemption to widow and children. —Jordan v. 
Strickland, Adm’r 
Johnston v. Davenport, Adm’r. sacs ss 
8. § 2077. Liability of edniluiabinlane for failing rn téke security. — 
Walls and Wife v. Grigsby, Adm’r . pecunees eMeces. sonaus wees, Ve 
9. § 2148. Affidavit, to exempt repemendativs from payment of inter- 
est.—Ivey v. Coleman, Exe’r....-. ... Aeeveesce SUS 
10. 2250. Bills of exceptions from probate court. iil Heirs v. 
Jones’ Adm’r.......---- Sos Scene eas 
11. §§ 2280, ’81. Hiomestend eneupiion. erage: Ditting. 250 
CON icin ie cascnwnese inde ba wane . 460 
12. § 2427. Liability of guardian for compound interest. Send, 
Guardian, v. Abbott. . Swed eh con snukekeresee oo emeeteen SOO 
13. § 2569. Proof of service on agent of comporntion. ~<a Ex- 
SE Re TV akins dick dns tenses) Sibkneswecedconssscecacs SF 
14. § 2642. Transferred judgment—sett off.—Skipper v. Stokes 
15. § 2686. Composition of debts.—Hart v. Freeman................ 568 
16. § 2704. Competency of parties as witnesses for hesmtven,— 
Oe I a dnae SnckeKew ki auie adc sccwewsnesecsieves..s BOT 
Walthall v. Walthall... aes 
Brand, Guardian, v. Abbott 
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CODE (REVISED) OF ALABAMA—ContTINUvED. 


I I I ois 0st none sccnnninccneecevwcanes snes 640 
Patton, Governor v. Gilmer et al 
Mayor, §c. of Mobile v. Jones.. ‘ 

17, § 2794. Remedies defect in ‘ "9389. Code, in relation te “conte 
against plaintiff in certain cases.—Prestridge, Exe’x v. oe of 
re Sasiesesis cesar Nene emia ... 405 

18, §§ 2814, °15. Relconings at law. Clb v. Lott. 

19. 3160. An award no bar to equitable relief.—Chambers v. Crook... 

20. § 3602. Not in conflict with civil rights bill.—Zllis et al. v. State. 525 

21. § 3657. Jury find the degree of murder.—Roberison v. State 

22. §§ 3708 & 3783. Power of imprisonment vested in judge.— Moses 
v. State Bi Paiatersie Ro AUTRE TORE ROOT Cee oe 





COMMON LAW. 


1. Deed of gift, construction of.—A gift to ‘‘O. and her bodily heirs, 
forever,” uncontrolled by any other words, in the conveyance, by 
the common law, vests an absolute estate in the subject of the gift 
in O. ; and that, whether the estate of O, is limited expressly or by 
implication, to an estate for her own life.—Bradford v. Howell 

2. Same ; proper party to bring suit for conversion of wife's property. 
Upon the death of O., and the conversion of the property conveyed by 
said deed of gift, an action for its recovery would have to be brought 
by the husband of O. in case his marital rights attached, during 
the coverture ; or if not, then by her personal representative, or 
alienee, if she conveyed her interest, or title to another.—S. C.... 422 

3. Statutory right and common law remedy.—Whuere a purely statutory 
right is asserted, and there is no statutory provisions giving any 
specific remedy, the courts will adopt analogous common-law 
remedies to forward the ends of justice.— Hightower v. Fitzpatrick’s 


CONFEDERATE STATES. 


1. Confiscation acts.—This court being a co-ordinate branch of the 
rightful State government of Alabama, forming a part of the United 
States, cun not entertain such an objection as this: ‘‘ That the bill 
can not be entertained, as it sets out on its face that the agreement 
from which springs the trust was made with a view to evade the 
confiscation acts of the government of the Confederate States, and 
that therefore the appellant does not come into equity with clean 
hands.” — Barrell v. Harrick, Adm’r 

2. Status of Confederate and State governments in 1862.—On the 8th 
day of April, 1862, the governments of the Confederate States, and 
of the State of Alabama, were de facto governments.—Shepherd v. 
HRCOBES ois Sesiseosd ay baeclerssse iets awiecce ee ee ee 329 


CONSTITUTIONAL LAW. 


1. Constitutionality of § 758 Revised Code.—Section 758 Revised Code 
does not contravene the provisions of the Revised Constitution, 
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CONSTITUTIONAL LAW—ContinveED. 

(Article vi., §§ 1, 11,) and is constitutional, and this court will re- 
vise the action of a special judge, selected by the parties under said 
section of the Code. (Byrp, J., dissenting.)—Ala. & Fla. R. R. 
MAPS Gave sissies) See bees ahauboosAReSe ec saes cor 

. Parties and persons interested, competent to testify.—The act of Feb- 
ruary 14th, 1867, Revised Code, § 2704, (2302a,) allowing a party or 
person interested to testify, held to be valid, and not violative of 
any constitutional provision.— Walthall v. Walthall............... 450 

. Contracts violative of constitution, void.-All laws and contracts which 
are hostile to, or violative of the constitution of the United States, 
whether made by the United States, the States, or individuals, are 
invalid.— Patton, Governor, v. Gilmer et al 





CONTRACTS. 


1. Validity of, on demurrer.—The contract as set out in the complaint 
between H. and F, H. C. & Co.. does not show on its face, that it 
was made either to violate the laws and policy of the country, or 
for an illegal consideration, consequently there was no error in 
overruling a demurrer to the complaint, those being the grounds 
of demurrer assigned. (Same point decided in Patton (Governor) 
v. Gilmer, 41 Ala. 176.)—Chamberlain v. Hilton Sissies MOE 

. Part performance of.—Where a party to a contract performs ser- 
vices which he is bound by it to perform, and the contract is aban- 
doned, or rescinded, by the consent of the parties to it, before the 
entire services stipulated to be performed are completed, and the 
contract fixes the compensation for the entire services to be per- 
formed, the party may recover a proportional part of the compen- 
sation, in the absence of any agreement to the contrary, or any 
damage which the other party is entitled to recoup.—S. C 

. Parol evidence admissible to show consideration.—Parol evidence is 
admissible to show that the consideration of a contract is 
illegal, and if the consideration is illegal in part, it vitiates the 
whole contract, where it is an entirety and not severable.— Patton, 

Governor, v. Gilmer et al..... A Se re 

. By artificial person.—A contract made by an artificial person is 
void, if the consideration is illegal, or the subject matter of the 
contract is against public policy ; in this respect, it stands on the 
same ground as a natural person.—S. C’ 

Money paid on illegal contract, how recovered.—If a party pays 
money on an illegal contract, he can not recover it back,in a suit, 
in which he insists on the existing validity of the contract; but to 
do so, must, before it is fully executed, rescind it, or do some act 
which, in law, is equivalent toa rescission.—S. C. ...........0006- 548 

6. Whenconsideration is legal, and acts to be done are in part legal and 
illegal. Where the consideration is legal, and the acts to be per- 
formed by the contract are in part legal, and in part illegal, it may 
be enforced as to the acts which are legal, if capable of separation 
from the illegal._—S. C........ KiveGeEnwbess <sktoksessaees 5e28ee Cee 
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CONTRACTS—Conrtinvep. 

7. Violative of the constitution, void.—All laws and contracts, which 
are hostile to, or violative of the constitution of the United States, 
whether made by the United States, the States, or individuals, are 
invalid.—S. C 

8. To aid the Confederate States.—A contract made and entered into 
during the existence of the late de facto government of the State of 
Alabama, between it and some ofits citizens, with the intention to 
aid the Confederate States, in the war with the general government, 
is void, and can not now be enforced in the courts of the country. 


9. Same ; intention of the State ascertained by acts of its agents.—The 
intention of a State, like that of a corporation, must be ascertained 
by the acts and declarations of its constituted authorities and 
agents, within the scope of their duties, and the question of intent 
is one peculiarly within the province of a jury.—s. C 

10. State can claim no exemption from rules of law applicable to con- 
tracts between individuals.—A State, when it enters into a contract 
with its citizens, can claim no exemption from the rules of law ap- 
plicable to contracts between individuals ; and allacts which relate 
to the contract, and all declarations of agents, which in the case of 
a citizen would affect the contract, held, in like manner to affect a 
contract made by the State.—S. C 

11. Intention of State; what may be looked to, in arriving at.—In ar- 
riving at what was the intention of the State, in making a contract, 
the acts and resolutions of the legislature, ‘and the official acts of 
the officers of the State, may be looked to by the jury.—S. C 548 


CORPORATION. 

1. What will sustain judgment by default against—In an action 
against a corporation, a return by the sheriff on the summons and 
complaint, that he had executed the same ‘‘ by delivering a copy to 
G. A., managing agent for the defendant,” is not sufficient to 
sustain a judgment by default.—Oxford Iron Co. v. Spradley..-.-. 24 

2. Proof required of its corporate capacity ; question of its power to take 
legacy can not be raised for first time on appeal.—The charter of a 
corporation is a private act, of which judicial notice can not be 
taken, and it has no right toa decree without proof of its corporate 
capacity, if the issues require such proof ; this may be proved by 
parol evidence, when received without objection, and where the 
pleas failed to put in issue either the corporate capacity of the peti- 
tioner, or its capacity to take a legacy bequeathed it, by will ; and 
its corporate capacity having been proved by parol, without ob- 
jection, and the question of its capacity to take the legacy under 
the will was not raised in the court below, the defendant must be 
deemed to have waived the question.—Ala. Conference M. E. Church 
v. Price, Exe’r 

3. Plaintiff a competent witness in a suit against a corporation.—In a 
suit against a railroad company, the plaintiff is a competent witness 
for himself under the act 14th February, 1867, (Revised Code, 
§ 2704.)—Ala. § Fla. R. R. Co. v. Burkelt.........0ccee eee e eee 
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CORPORATION—ContTINvED. 

4. Proof of service to sustain judgment by default.—To sustain a judg- 
ment by default against a corporation, it is requisite that it should 
appear otherwise than by the sheriff’s return, or the clerk’s state- 
ment, that the person upon whom the summons and complaint 
were served, occupied such relation to the defendant, that the de- 
fendant could legally be made a party by service on such person. 
Section 2569, (2170), Revised Code, does not authorize proof, either 
by the plaintiff's affidavit, or by the clerk’s statement, that the per- 
son served occupied the relation above described, to the de- 
fendant.—Southern Express Co. v. Carroll.....----+++ 
Talladega Ins. Co. v. McCullough...» 


COSTS. 


1. Statutes in relation to, penal.—The statutes allowing costs are penal, 
and must be construed strictly.—Dent § Magruder v. State 

2. Solicitor’s tax fee.—Where the indictment, conviction, and judg- 
ment are against two defendants jointly, the solicitor is entitled to 
but one tax fee. (Jupex, J., dissenting.)—S. C........ 


CRIMINAL LAW. 


1. Murder ; jury must fix the degree of.—The jury must ascertain, 
by their verdict, the degree of murder in which a defendant is 


guilty, and if they fail to do so, it is error for the court to pass 

sentence on the verdict.—Robertson v. Slate...........22e00eeeee- BOD 
2. Solicitor’s tax fee.—Where the indictment, conviction, and judg- 

ment are against two defendants jointly, the solicitor is entitled to 

but one tax fee. (JupcE, J., dissenting.)—Dent § Magruder v. 


3. Peddling of wares, manufactuved in this State, without license.— 
The act of 7th of December, 1866, repealed the 11th sub-division of 
the 4th section of the act of 22d February, 1866, in so far as that 
sub-division required manufacturers of shoes, tin, or pig ware, who 
manufactured the same within this State, to procure a license to 
peddle the ware so manufactured, and no conviction could be legally 
had under this latter law since its repeal.—Carlisle v. State........ 523 

4. § 3602, Revised Code, not in conflict with civil rights bill 3602. 
Revised Code, does not contravene the act of congress of 9th April, 
1866, entitled “an act to protect all persons in the United States 
in their civil rights, and furnish the means of their vindication.” — 
(U.S. Stat. at Large, 27.)—Ellis et al. v. Slate.........2.......2.. 525 

. Governor's authority in remitting fines in criminal cases.—When the 
defendant, in a criminal case, is tried, and a fine imposed upon 
him, and judgment rendered thereon for the amount of the fine 
and costs, and afterwards the Governor, under his constitutional 
authority, remits the fine, this destroys the vitality of the judgment, 
except as to the costs.—Chisholm v. State 

-6. Declarations of defendant made at time of arrest incompetent evidence, 
on trial for larceny.—The declarations of the defendant, made at 
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the time of his arrest, as to how he came in possession of the horse, 
for the larceny of which he is on trial,—held, to be incompetent 
evidence for the defendant.— Taylor v. State 
7. Presumed on appeal that prisoner was asked if he had anything to 
say in arrest of judgment.—It is not necessary that the record, in 
a case of felony, should affirmatively show that the prisoner was* 
asked by the court, before sentence was pronounced against him, 
if he had anything to say in arrest of judgment ; the question will 
be presumed to have been asked, unless the record affirmatively 
shows that it wae mot.—G. C...... cscs ssc c cscs cece cesecesesscess GD 
8. Indictment for larceny ; eatas: of thing stolen must be aver or An 
indictment for larceny, which fails to aver the value of the thing 
alleged to have been stolen, is defective, unless the statute 
makes the stealing of the particular thing a felony, without refer- 
ence to its value, in which case it is unnecessary to aver value.— 
ee ean aehaaptadaes-: . 531 
9. Proof of criminal acts not charged, as vile a to gusto of identity, 
intent or guilty knowledge.—When a defendant is on trial for 
burglary, evidence of other criminal acts than those charged in 
the indictment may be received, when it is necessary to prove a 
guilty knowledge, to establish identity, to make out the res gestae, 
or to make out a chain of circumstantial evidence of guilt, in respect 
to the act charged.— Mason §: Franklin v. State......-... . 532 
10. §§ 103 and 105, Revenue Law of February, 1866. Phaie omission 
to include in a tax list, any particular piece of property, is not a 
violation of § 105 of the Revenue Law of 22d February, 1866. It is 
a violation of § 103 of said law, provided the omission was know- 
ingly made, and there was an intent to defraud the State or 
COUREY.—=BVOWW OT SHUE fock ne cc cnescccccessaeess ccscveences 
11. Offense of statutory creation; sufficiency of indictment —W bene an 
offense is of statutory creation, an indictment which charges the 
offense, in the words of the statute creating it, is sufficient.— 
Mason § Franklin v. State 543 
12. Evidence of a criminal act, other than that charged, prima facie 
irrelevant.—Where a defendant is on trial for burglary, evidence of 
one or more burglaries, committed by the defendant, for which he 
is not on trial, is prima facie irrelevant, and when the record fails 
to show any ground for the admission of such evidence, this court 
will not look at the record of another case, in this court, between 
the same parties, to show that no error was committed, as was 
determined in regard to the same evidence in that case.—S. C.... 543 
13. Appeal from the county court to circuit court ; complaint must be 
filed.—Where a criminal case is tried in the circuit court, on appeal 
from the county court, it is essential that there should be a brief 
statement of “the complaint,” signed by the solicitor, (Revised 
Code, § 4059,) and a proceeding without it, or waiver of it, is 
erroneous.—Moss v. State 549 
14. Power of imprisonment; vested in judge—In a case of petit 
larceny, the power of imprisonment is vested in the judge and not 
in the jury.—§§ 3708 and 3783, Revised Code.—S. C 
47 
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DAMAGES, 


1. Damages; when private property is taken for public use.—When 
private property is taken for public use, “just compensation,” with- 
‘in the meaning of the constitution, (Bill of Rights, § 25,) must be 
made therefor in money, and any increased value of the lands of the 
owner arising from the public works, for which the lands are 
taken, can not be considered in assessing the amount of com- 
pensation to be paid for the portion taken ; nor, in arriving at 
the amount of such compensation, can conjectural and speculative 
estimates, as to the possible advantages arising from the public 
works, be taken into the account.—Ala. § Fla. R. R. Co. v. 
Burkett 
. Same; assessment of, under act 16th February, 1854.—The fifth sec- 
tion of the act of February 16th, 1854, to amend the charter of the 
Alabama & Florida Railroad Company, relates to the assessment of 
the damages only, sustained by the owner of the lands taken, and 
has no application in assessing the amount of compensation to 
be paid for the lands actually taken.—S. C...... 2.222. .---ee eee 
. Railway companies’ interest in land appropriated ; what, of value left 
to owner, considered, in estimating amount of compensation.—Railway 
companies, by virtue of their compulsory powers, (Bill of Rights, 
§ 25), acquire no absolute fee simple to, but only the right to use 
the land for their purposes ; and compensation must be made for 
the value of the use appropriated ; in estimating such value, what, 
if anything, would be left to the land owner, of value, consistent 
with the enjoyment of the easement, by the railroad company, 
should also be considered.—S. C.......--.----... : 
4. Damages; measure of, in contracts payable. in Conjihivete cur- 
rency.—Where the understanding or agreement of the parties was 
that the note sued on, should be discharged in Confederate cur- 
rency, the measure of the plaintiff's recovery would be the value of 
the stipulated amount of such currency at the time of maturity, and 
if it was ofno value at that time, only nominal damages could be re- 
covered.— Powe’s Adm’x v. Powe et dl....2. 11.6 cee eee cee eee 
POE BGC. FAG oon n cas cence ise csccsccesessecccses 
Marshall v. Marshall's Exe’r 
. Damages ; measure of.—Where a lessor contracts to make certain re- 
pairs, what it would cost the lessee to make or have such repairs 
made, is not the only measure of damages for a breach of the con. 
tract.— Martin v. Hill.............. My SO Ne Settoes pais eoeee 275 
6. Recoupment ; damages on; rule of.—Any damage resulting from 
the breach of a contract, to a party who is sued upon it, may be 
recouped, and such damages are not to be restricted to the com- 





7. Damages; measure of, for breach of contract.—Where the cc»- 
tract, by its terms, is payable in certain chattels, the value of tue 
chattels, at the time of delivery, is the measure of damages for the 
breach of the contract.—_McGehee ei al. v. Posey, Adm’r..........- 330 
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DEEDS, &c. 


1. Married women’s estate in land, under law of 1844, could only pass 
by.—Under the law as it existed on the 29th April, 1844, (Clay’s 
Digest, page 155, § 27,) a married woman’s estate in lands, lying 
in this State, could only pass by her deed, acknowledged in the 
mode and manner prescribed by that statute ; or, if acknowledged, 
in a foreign country, in the mode and manner prescribed by §§ 4 
and 5, page 162 of Clay’s Digest ; and there must have been an 
acknowledgment of the deed, and not of a power of attorney to 
execute a deed.— Waddell v. Weaver's Adm’rs & Heirs 

2. The instrument from T. S. to G. C., (see statement, ) held to be a 


deed and not a will.—McGuire v. Bank of Mobile...... ---2--++5.- 589 


DEPOSITION. 


1. Objection to; when made.—An objection to the deposition of a 
witness, on the ground that the commissioner’s certificate thereto 
was defective, cannot be made for the first time, on the trial.— 


Irby, Adm’r, §c. v. Kitchell, Adm’r, §:C.... .....cccccccccccccccee 438 


DETINUE. 


1. Sheriff's authority over property seized in.—The sheriff has no 
authority to retain possession of a steamboat, seized by him under 
an order in a detinue suit, for a longer time than ten days, (Rev. 
Code, §§ 2593, 2594. )—Hall v. Perryman 

2. Liability of a plaintiff in.—The plaintiff in such detinue suit hav- 
ing insisted, through his attorney, upon the detention of the boat 
by the officer for a lon'ger time than ten days, upon the ground of 
its being such officer’s legal duty to do so, carefully abstaining 
from making any personal request, did not thereby make himself 
liable to said officer for keeping the boat for a longer time than 
ten days, and a charge asserting that he was liable, under this state 
of facts, was properly refused. —S. C. 

3. Detinue ; death of slave.—The death of a slave, after suit brought 


for his recovery, is no defense to the action.—Feagin v. Pearson... 332 


DISCONTINUANCE. 


1. Summary judgment ; discontinuance.—A. gave notice that a motion 
would be made for a summary judgment against the personal rep- 
resentative of B. on Friday, the 30th November ; the motion was 
not made until the day after, (December Ist,) when judgment by 
default was rendered against the defendant, the record not showing 
that the motion was submitted at the proper time, and continued 
to December Ist,—held, that the motion was, by operation of law, 
discontinued.— Barclay, Adm’‘x, v. Barclay 

2. Appeal ; when discontinued.—Under the decisions of the supreme 
court, and the provisions of the Code, the question as to when an 
appeal is to be considered discontinued, or wholly defunct, is, it 
seems, not clearly defined.— Alexander, Adm’r, v. Nelson......... 


. 462 


. 
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3. Discontinuance of suit against co-defendant; when allowed.—A 
plaintiff may discontinue his suit as to a co-defendant, who pleads 
any matter of defense, personal in its character—such as infancy, 
coverture, or a discharge by reason of the statute of limitations— 
and proceed against the other defendants.—Mock v. Walker 

4. Discontinuance of the suit; what will operate as.—Where the suit 
is upon a joint contract, and all the defendants have been served 
with process, and there is no misjoindef of parties, an amend- 
ment of the summons and complaint, striking out the name of one 
of the defendants, operates as a discontinuance of the action, unless 
the amendment is made in consequence of a defense by the party 
whose name is stricken out, of such personal character as would 
authorize a discontinuance as to him, without effecting a dis- 
continuance of the entire action.—S. C..........-....---.. 

. Same.—If the court below allows such an  eapandunent, on snation 
of the plaintiff, and it does not appear from the record upon what 
grounds, the appellate court will presume, the contrary not appear- 
ing, that the action of the court below was justified by the facts 
presented in the motion.-——§. C 





DOWER. 


1. Suits for, must be made in three years from death of husband.—An 
application by the heir to have dower assigned to the widow, is a 


‘*suit, or proceeding for dower,” within the meaning of § 1372 of 
the Code, (1852,) and this statute fixes the death of the husband as 
the time from which the limitation commences running, and not 
from grant of administration.—Furmer §- Wifev. Ray § Wife 

2. Title to land vests in heir, subject to.—The title to land vests in the 
heir on the death of the ancestor, subject to the right of the widow 
to dower, and when that is barred, or when she refuses to receive 
it, the right and title of the heir becomes: disencumbered from the 
right to dower, and vests absolutely and unincumbered in the 
heir.—S. C............. ee ee ee seomees sees 126 

3. Governed by the law in joes at death of hain. —The widow's 8 tight 
to dower is governed by the law which was in force at the time of 
the husband’s death, and not that which was in force at the time of 
marriage, or may have been during its continuance.—Ware v. 
Owens. . Sieaaeceeeeee soe sGs pence Osea ene ee aaee ss . 212 

4. When land has been aliened ly iuabondl —In computing whet sum 
a widow is entitled to as her dower interest under § 1370, R. Code, 
in the lands aliened by the husband in his life time, the register 
should take an account of the annual interest on one-third of the 
value of the land at the time of alienation from the death of the 
husband to the term of the court to which the report is directed to 
be made, allowing interest on each year’s interest from the end of 
such year to that term ; and the widow is entitled to a decree for 
the sum so found, and also to a decree for the interest accuring 
each year during her life, subsequent to the decree, and the court 
can not make any allowances for taxes paid on the land, or for any- 


thing else.—S. C 
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ERROR AND APPEAL. 
I. WHen Apprat LIEs. 


1. An appeal does not lie from the action of circuit court on a motion 
for a new trial, under the provisions of the act, approved 
February 11th, 1867. (Rev. Code, § 2827.)—Lockhart v. Wyatt.... 31 
Callahan v. Lott 167 
. Partial settlements ; no appeal from.—Partial settlements in the 
probate court are not revisable on error, being only prima facie 
correct when made in conformity to law, and being subject to re- 
examination on the final settlement; and if not made in con- 
formity to the requirements of the statute, they are not invested 
with the character of even prima facie correctness.—Jones’ Heirs v. 
Jones, Adm’r iacheiaon beet 
. Appeal from a decree for sale of a decotont’s 8 laa pee taken.—An 
appeal from a decree of the probate court for the sale of lands of a 
decedent’s estate, must be taken within twenty days from the date 
of the rendition of the decree. (Revised Code, § 2246.)—S. C 
. From motion to re-tax costs.—An appeal will lie from the action of 
the inferior courts, on motions to retax costs, when not discretion- 
ary.—Dent §& Magruder v. State. .....cccccessscccccccccccecccsees S14 


II. Practice. 


1. Damages ; excessive or oppressive, no ground of reversal.—This court 
has no authority by law to reverse a judgment because the verdict 
is excessive or oppressive.—Chamberlain v. Hilton 101 

2. A charge calculated to mislead, not reversible error.—A case will not 
be reversed in this court because the charge of the court below may 
have misled the jury, and such was its tendency, because the party 
excepting could have asked a charge which would have explained 
or qualified the charge given, so as to have obviated its tendency.— 
Abraham § Bro. vr. Nunn 

3. Question raised by the charge in court below only, noticed on appeal.— 

A charge that ‘‘if the check was paid for in Confederate money, 
and the liability on the check did not arise until after Confedorate 
money ceased to be of value, the plaintiff can only recover nominal 
damages, if he can recover anything,” does not raise the question, 
and the main one, whether the check was to be paid in Confederate 
money, and this latter question cannot be raised for the first time 
on appeal.— Rank of Mobile v. Brown 108 

4. Variance between summons and complaint.—Where, in the margin 
of the complaint, the name of one of the defendants is written 
E. H. P., while in the summons it is Eli H. F,, this variance cannot 
be taken advantage of on error, when no objection was made in 
the court below, and the complaint contains a substantial cause 
of action.— Ferguson et al. v. George's Exe’r : 

5. Revision of chancellor's decree on question of fact.—The appellate 
court will not reverse the decision of the chancellor, upon a mere 
question of fact, unless fully convinced of his error.—Gordon v. 
DONPD CUD cos iiccisasewowe inaceweaSs Searieerares Merde Straits 147 
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6. Appellate court; questions noticed by.-The appellate court will not 
consider any questions on the errors assigned, but those noticed 
in the brief, or argument of counsel for appellant, unless it is a 
question as to the want of jurisdiction, or one of similar import.— 
Arrington et al. v. Roach, Adm’r 

7. Legality of an order of sale, and the sale, not revisable unless the 
question is made in the court below.—The appellate court can not in- 
quire into the legality of the orders of sale, and the sales of personal 
property of an estate, the record not showing that any question 
growing out of them, was made in the court below.—Jones’ Heirs 
v. Jones’ Adm’r 

8. Appellate court will presume in favor of the rulings of the court 
below.—When the jurisdiction of the court below is apparent from 
the record, the appellate court will make all reasonable intendments 
in favor of the regularity of its decree, and can not notice a point 
which was not in any shape presented in the court below.—S. C... 218 

9. Every reasonable intendment made, to sustain ruling of primary 
court.—The appellate court will make every reasonable intendment 
to sustain the action of the primary court, when error does not 
affirmatively appear, and it will be presumed, when a demurrer has 
been sustained by the primary court, that the causes of demurrer 
were specified, as required by the statute ; and when a demurrer 
has been overruled by the primary court, the intendment will be 
made, (the record not showing the contrary,) that the causes of 
demurrer were not so specified.— Merritt v. Flemming.........--. 234 

10. When appellate court will review decision of court below upon the 
evidence.—Whenever the inferior court has jurisdiction of the sub- 
ject matter and the parties, the appellate court will not review its 
decision, upon the evidence, unless all the evidence as to the 
particular matter, is set out in the record and an exception taken 
to the ruling of the court upon it.— Anderson, Adm’r, vr. MeGowan.. 280 

11. Bill of exceptions ; charge of court on the evidence.—Where the 
court below charges the jury, “ that if they believe the evidence, 
they should find for the defendant”; and the bill of exceptions does 
not set out all the evidence, this court will not reverse.— Owens v. 


12. Judgment entry; recitals in.n—Where the judgment entry recites 
that the parties went to trial on ‘issue joined on the general issue,” 
and does not show what, if any, disposition was made of the other 
pleas filed, it will be held, on error, that the defendant waived all 
other pleas, and elected to try the cause on the issue joined.— 
Feagin v. Pearson 

13. Error alleged ; must clearly appear.—An alleged error of the court 
below in relation to the use of a certain paper on the trial, to be 
available here, must be made by the party excepting, clearly to ap- 
pear.— Bradford v. Barclay, Adm’x. 375 

14. Action of covenant ; pleading.—Where a trial by jury is had “on 
issue joined,” in an action of covenant, and the record fails to show 
what plea, if any, was interposed to the action, the appellate court 
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will not presume that any special plea was pleaded, when such pre- 
sumption would, or might result in a reversal of the case. —May v 


15. Appeal must be taken in name of all the defendants.—When judg- 
ment in the court below is against two defendants, and the appeal 
is taken in the name of only one, it will be dismissed on motion ; 
but the appeal may be amended.— Garlick v. Dunn 

16. Exceptions; practice. —Where several objections to the rulings of 
the court below are grouped together, and but one exception taken, 
all the objections must be well taken, or the exception will not be 
sustained.—Ivey v. Coleman, Exe’r 

17. Appellate court; when will not disturb decree.—Where a decree of 
the court below is as favorable to the appellant as he was entitled 
under the law, the appellate court will not disturb the result.— 
Kirksey, Adm’r, v. Means 

18. Appellate court; bill of exceptions, how construed.—The appellate 
court will make every reasonable intendment to sustain the ruling 
of the court below, and will construe a bill of exceptions most 
strongly against the party taking it.—Thomasson v. Groce 

19. When no plea is filed, court will presume that cause was tried on 
general issue.—Where a cause is tried in the court below, the found- 
ation of the action being a promissory note, and it is not shown 
by the record that any plea was filed, the appellate court will pre- 
sume the cause was tried on the general issue.-—Chambers v. 


20. Sale of lands by order of court, and confirmation; parties to an 
appeal from.—An administrator, under order of court, sold lands 
of the estate for distribution, and after resigning his trust, filed a 
report of the sale, and petitioned the court for confirmation of the 
sale ; the purchaser was made a party to this proceeding, and also 
petitioned the court to confirm his purchase, and direct the ad- 
ministrator who succeeded in the administration, to convey to 
him ; the latter administrator appeared and contested both peti- 
tions; the court confirmed the sale, and ordered the latter ad- 
ministrator to convey, and he appealed, —held, that this administra- 
tor had such an interest in the lands of the estate as entitled him 
to an appeal, and that the purchaser was an indispensable party to 
the »ppeal.—Kitchell v. Irby 

21. Sane; same.—The heirs of the estate having been made parties 
to the application for the order of sale of the lands, were parties to 
the proceeding for confirmation, without any formal intervention or 
the making of them parties to it, specially and separately, and were 
necessary parties to said appeal.—S. CU 

22. Appellant confined to objections made in court below.—The appel- 
laat must confine himself to the specific grounds of objection to 
the introduction of evidence, stated by him in the court, below 
and will be held to have waived all others than those thus stated 
by bim.—Lason v. Isbell 456 

23. Appeal; motion to dismiss ; practice.—Where a case is submitted, 
generally, and there is a joinder in error, a motion to dismiss the 
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appeal, or, for a certiorari, made in the brief of counsel, is consid- 
ered as waived.—A lexander, Adim’r, v. Nelson 

24. Same ; when discontinued.—Under the decisions of the supreme 
court, and the provisions of the Code, the question as to when an 
appeal is to be considered discontinued, or wholly defunct, is, it 
seems, not clearly defined.—S. C 

25. Plea stricken out ; to revise action of court blow ; what necessary. 
When a plea of the defendant is stricken out by the court below, 
the action of the court will not be revised, unless the record shows 
that an exception was duly taken to the court’s action.—Blackford 
Ny MRE. nas Seika ddniadshawees MACs SN SEwessoecedidacinws + 

26. Judgment of the court below ; will not be reviewed, when.—Unless 
the record shows affirmatively all the facts upon which the court 
below acted, its action will not be reviewed, if there be any suppo- 
sable state of facts by which that action could be sustained.— Wise 
50a 5 had ANG Chin Wika hha BOs CNG REV OUND Ocak chawen 

27. Granting continuance on terms ; practice—Where the court below 
imposes terms as condition of continuance, and the party accepts 
them, this court will not revise the action of the court below.— 
Lewis v. Wood 

28. Refusal to hear second application for continuance until previous 
order is complied with.—The action of the court below, in refusing to 
hear a second application for a continuance until a previous order 
of the court has been complied with, will be sustained ; whether 
such action is revisable on appeal, quere?—S. C 

29. Objection to complaint ; when defendant will be deemed to have 
waired.—Where a defendant. in the court below, takes issue on the 
complaint, and goes to trial without raising any objection as to the 
complaint not containing a substantial cause of action, he will be 
deemed, on appeal, to have waived this objection. (Byrn, J., held, 
that the question of the insufficiency of the complaint not having 
been raised, or insisted on in the brief of counsel, the court is not 
bound to consider it, evenif the complaint was totally devoid of 
substance. )— Hightower v. Fitzpatick’s Heirs 

30. Demurrer ; appeal.— Where a defendant interposes several grounds 
of demurrer to the complaint, and the court sustains them all, and 
the plaintiff declines to amend, and judgment fina] is rendered 
against him, and he appeals, the appeilate court will sustain the 
action of the primary court, if any one of the grounds of demurrer 
is well taken.— Guilford § Co. v. Kendall 

31. Act of February 23rd, 1866, to allow appeal from an order over- 
ruling motion to dismiss for want of equity.—The act, approved 
February 23d, 1866, (Pamph. Acts, p. 94), does not authorize an 
appeal from an order of the Chancellor, refusing to dissolve an in- 
junction ; itauthorizesan appeal, by consent of the opposite party, 
froma decree overruling a motion to dismiss a bill for want of 
equity.—Calhoun v. Powell 

32. Error without injury, in admission of illegal evidence.—Where a 
clause in a witness’ deposition is objected to, and it is in substance 
but a repetition of what had been previously testified to by the same 
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witness, and does not exert a wider or greater influence than the 
former unobjectionable testimony had done, the introduction of 
such testimony is, at most, error without injury.—Lewis v. Paull. 136 

33. Motion to dismiss ; rule as to time-—Where a decree for a divorce 
was entered orenrolled, on 20th November, 1866, and an appeal 
from said decree was taken, on 20th February following, the appeal 
is in time.— Walker v. Walker...... ... 

34. When judgment of court below will be corrected.—Where it appears 
from the record that the judgment of the court below was ren- 
dered for a greater amount than the principal and interest due on 
the note, the foundation of the action, after allowing the partial 
payments endorsed thereon, the appellate court will regard it as a 
clerical misprision, which will be corrected in this court.—Mock v. 
Walker 





ESTATES OF DECEDENTS. 


1, Estate of intestate ; may be divided without an administration, when. 
Although the legal title to a distributive share of the estate of an 
intestate, can only be acquired through an administration ; yet, 
where the distributees are all adults, and there are no creditors, 
and the distributees, by agreement, divide the estate, and there is 
no unfairness, a court of equity will uphold such voluntary divis- 
ion.—MeCaa, Adm’x v. Woolf et al. Exe'rs 

2. Voluntary division ; title of husband to wife's share, natire rm 
Where the husband acquires the possession of the wife’s chattels 
under such voluntary division, although he does not acquire a legal, 
he does acquire and equitable title, which a court of chancery will 
SN RD, 0 ais ns Sr avinciesasecnces sopbexipiasecs. TF 


See, also, ExEcuroRs AND ADMINISTRATORS. 


PropatE Court. 


ESTOPPEL. 


1. Case of ; nature of —Where a husband is present at a public sale 
of chattels, in which his wife has an interest as distributee of an 
estate, and induces another to purchase, by declaring the title under 
which the property is sold, to be good, he estops both himself and 
his wife, if she survives him, from afterwards disputing the title of 
the purchaser ; estoppel operates as a conveyance of the title of 
the party estopped, to the opposite party —MeCaa, Adm’r, v. Woolf 
BOR TOLER ceisieis a/v cinisitials) «rsiele seis GasioSietles seinen ee ewiciorsn'es 

. Conversion by adudatetrater. ci adininistrator, who finds proper- 
ty among the assets of the estate, and takes possession of it as the 
property of the estate, and sells it, having no claim to it himself, 
and not being claimed by any other person, is estopped from set- 
ting up a claim adverse to the estate, and is liable to the estate for 
the property thus sold.—Irby v. Kitchell..........+++ penance ehe-ea 439 
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EVIDENCE. 

1, Rate of exchange between Mobile and Liverpool.—Where by the 
contract H., a British subject, was to receive certain cotton as his 
own, and to ship the same ‘to Liverpool, when opportunity 
affords,” to a house there, and for the trouble and protection given 
to said cotton, he was “to receive two cents, or one penny sterling, 
per pound, from the net proceeds of the sale of the cotton”; and 
said contract was afterwards rescinded by consert, it was competent 
for H., in asuit for compensation for part performance of the con- 
tract, to prove the rate of exchange between Mobile and Liverpool, 
in order to aid the jury in fixing the amount of compensation he 
was entitled to receive, in the event they were enabled, from the 
evidence, to determine what proportion of the whole service called 
for by the contract had been performed.—Chamberlain v. Hilton... 

2. Motion to exclude irrelevant.—If a party on cross-examination of a 
witness evokes any testimony which is irrelevant to the issue, he 
can, as a matter of right, insist in the argument of the cause in the 
court below, that it shall be excluded ; and if his motion to exclude 
be overruled, it is a reversible error, unless the motion embraces 
testimony which is relevant for any purpose, aitnough not admissi- 
ble against the objection of the adverse party ; in which latter case, 
the court may properly overrule such a motion.—Arrington v. 
Roach, Adm’r 

3. Transcript from a court in another State. —A transcript from a court 
in another State, can not be admitted as evidence, when it fails to 
show that the person certifying, was judge of the particular court, 
from the records of which the transcript was taken.—Brown v. 
Johnson 

4, Illegal—The admission of a letter as evidence against objection 
in a suit against a corporation, which contains the mere statement 
of a third person, and not the declaration of an officer or agent of 
the corporation, made in the discharge of the duties of his office or 
agency, is illegal.—Ala. § Miss. R. R. Co. v. Johnson 

5. Delivery bond.—A bond for the forthcoming of a slave levied on 
under execution, executed by the claimant and another person, is 
admissible in evidence for the plaintiff, in a trialof the right of 
property to the slave levied on.— Madden v. Hooper, Adm’r......-- 

6. Value of slave at time of levy.—On such a trial, since the emanci- 
pation of the slave levied on, evidence of his value at the time of 
the levy is admissible.—S. C 

7. Agency.—A letter relevant to the question at issue, written by the 
plaintiff's daughter, and, as the evidence conduced to show, by the 
authority of the plaintiff, is admissible in evidence, in behalf of de- 
fendant, in connection with the evidence tending to show the 
agent’s authority.—Buchanan v. Collins 

8. Facts relevant to the issue, admissible. —Where the question at issue 
was the germinating quality of cotton seed, sold by plaintiff to de- 
fendant, evidence which tended to show that some of plaintiff's 
cotton seed, held at the same time, and kept in the same manner 
as those sold to the defendant, would not germinate, and other 
facts pertinent to the issue, admissible for the defendant.—S. C... 
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9. Diminution in value of rent ; proof concerning.—In an action on 
the case against a railroad company for injury done to a house and 
lot, in a town, by the construction of a railroad cut, in the street 
opposite, it is competent to show, that the value of the rent of the 
property was thereby diminished ; but it is not competent to show 
that the rent of other property, similarly situated, belonging to 
third persons, was diminished by the same cause.—Selma § M. R. 
Fe C0. 0. HRD sca ccccccocs ccc ccccesccccecns Seema cosines 

10. Specialinjury ; proof of.—It is competent to show that the premi- 
ses were diminished in value by the railroad cut, specifically, as a 
residence and shoe shop, purposes to which they had been previ- 
EBV ONGC case sisicroa's diwidiew sd doalccisivieue cs noee Ber te 480 

11. Proof of criminal acts not charged, as relevant to questions of 
identity, intent, or guilty knowledge.—When a defendant is on trial 
for burglary, evidence of other criminal acts than those charged in 
the indictment may be received, where it is necessary to prove a 
guilty knowledge, to establish identity, to make out the res gesta, 
or to make out a chain of circumstantial evidence of guilt, in re- 
spect to the act charged.—Mason § Franklin v. State.........---- 5 

12. Hvidence of a criminal act, olher than that charged, prima facie 
éirrelevant.—Where a defendant is on trial for burglary, evidence of 
one or more burglaries, committed by the defendant, for which he 
is not on trial, is prima facie irrelevant, and when the record fails 
to show any ground for the admission of such evidence, this court 
will not look at the record of another case,in this court, between 
the same parties, to show that no error was committed, as was 
determined in regard to the same-evidence in that case.—Mason & 
Franklin v. State..........-.. siismseiewstie:s 

13. When evidence of the value of bank billsis isvdevant wi ‘sematertal. 
Where the defendant was, according to his contract, authorized to 
discharge a note in bills of a certain bank, within a fixed period, and 
he fails to show on the trial, acompliance or offer to comply with 
its terms, testimony tending to show the value of such bank-bills 
is irrelevant and immaterial.— Weaver v. Lapsley.......-----..... 661 

14. Admissibility of a promissory note not sued on, as eatin alana 
tory of the transaction from which the cause of action originated.—A 
note payable ‘‘in Confederate treasury-notes,” though not in suit, 
may, when shown to be connected with another note sued on, being 
in part consideration of the purchase for which the latter was given, 
be read in evidence as a part of the transaction.- -S, C............ 6601 

15. Declarations of third person.—The admission as evidence against 
objection, of the declarations of the United States officers made toa 
witness, is illegal, and is a reversible error, unless all the evidence is 
set out in the bill of exceptions, and it clearly appears from the 
record that no injury resulted therefrom to the party excepting.— 
SE A, BUI isd 05.4.5 i's bps sso ckeenede eacdes <x 
Ala. § Fla. R. R. Co. v. Watson....-.... Saleinahanioamies 

16. Agreement of parties to admission of ev sibiee. Whee the plaintiff, 
in order to get a trial, agreed to admit that a witness of defendant, 
if present, would prove certain facts, stated in defendant’s affidavit, 
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upon a certain specified condition, and the parties went to trial, 
and defendant availed himself of said admission by ‘reading in 
evidence the statement of what witness would prove, he thereby 
committed himself to the condition upon which the admission was 
made, and could not be permitted to withdraw that consent, after 
availing himself of the benefit of plaintiff's agreement, and while 
holding on to it.— Brown v. Jackson... 0.0.00 -eeeee een eees 

17. Declarations of a party.—A party can not give in evidence his 
own declaration in his favor. He may, however, prove allof his 
declarations, in the same conversation, when a part of them have 
been proved by his adversary.— Buchanan v. Collins 

18. Same.—Where, on the trial in the court below, a declaration of 
the plaintiff was brought out, (the bill of exceptions being silent as 
to which party called out this declaration), and other declarations 
of the plaintiff made at the same time with the first, were called 
for by the plaintiff, and rejected by the court, and exceptions taken 
thereto by the'plaintiff, the appellate court will presume against 
the party excepting, that the first declaration was called for by the 
plaintiff himself, and hold, that there was no error in rejecting evi- 
dence, of other declarations, made at the same time.—S. C 

19. Declarations —Declarations, not part of the transaction, or res 
geste, held to be inadmissible as evidence.—Brand v. Abbott 

20. Declarations of defendant made at time of arrest incompetent evi- 
dence, on trial for larceny.—The declarations of the defendant, 
made at the time of his arrest, as tohow he came in possession of 
the horse, for the larceny of which he is on trial,—held, to be in- 
competent evidence for the defendant.— Taylor v. State.... .----.. 529 

21. What may be given in evidence as part of the res geste.—The 
plaintiff, when testifying as a witness in his own behalf, was asked 
to state the circumstances under which the note sued on was given. 
In answer to this question, he commenced by stating that, some 
days before the contract between himself and the defendant was 
made, the defendant told him that Eliza and Caroline, the subjects 
of the contract, were ‘family servants.” This evidence was held 
admissible as showing the commencement of the negotiation be- 
tween the parties which resulted in the making of the contract sued 
on. So, ‘‘the statement of the same witness objected to, ‘that the 
wife of the defendant had had said negro girls in her possession,’ 
was also relevant as showing a motive on the part of the defend- 
ant for purchasing them, and desiring to take the title in his 
wife’s name ;” at the most, it would be damnum absque injuria. 
Weaver v. Lapsley.. pa TT Te Seuss, UL 

22. Specific objection to ene, w hin net gue. —-Where objection i is made 
to an entire piece of evidence, on specific ground, and any part of 
such evidence is admissible for any purpose, although the evidence 
objected to may not be competent to prove the matters specified, 
the objection will be overruled.— Martin v. Hill 

23. Opinion of witness on questions of damages.—In assessing the dam- 
ages occasioned by the construction of a railroad, to a person 
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through whose land the road passes, a witness can not state his 
opinion as tothe amount of damage sustained.— dla. Sf Fla. R. R. 
Co. v. Burkett 81 

24. Parol (under orflinance No. 26,) not admissible to change time of 
payment of written contract.—The ordinance of the convention of 
1265, (Ordinance No. 26, ) does not authorize parol evidence, in con- 
travention of the terms of a written contract, as to the time of pay- 
ment.—Powe’s Adm’r v. Powe 

25. Parol evidence, under Ordinance No. 26.—To ascertain and carry 
into effect the intention of the parties to ‘contracts, coming within 
the influence of ordinance No. 26, (1865,) “the real and true value 
of the consideration may be proved,” together with the nature of 
the contract, and the surrounding circumstances, existing at the 
time of its execution.— Marshall v. Marshall’s Exe’r. Rea eerie 

26. Parol evidence admissible to show consideration. Pak wildenee’ is 
admissible to show that the consideration of a contract is 
illegal, and if the consideration is illegal in part, it vitiates the 
whole contract, where it is an entirety and not severable.— Patton, 
Governor, v. Gilmer et al 

27. Evidence ; introduction of secondary.—What proof of the loss of 
a mortgage, (see statement of the case,) will be held sufficient to 
authorize secondary evidence of its contents.—Feagin v. Pearson. 332 

28. Composition of debts must be in writing ; not varied by parol evi- 
dence.—Settlements for the composition of debts must be ‘in 
writing,” (Revised Code, § 2686,) and the writing alone must be 
looked to for the terms of the settlement ; it can not be varied or 
explained by parol evidence.—Hart v. Freeman....-........... 568 

29. Secondary evidence to establish a deed ; what is necessary. —To ¢ en- 
title a party to introduce secondary pare to establish a deed, he 
must show that he has, in good faith, exhausted, in a reasonable 
degree, all the sources of information and means of discovery which 
the nature of the case would naturally suggest, and which were 
accessible to him.—McGuire v. Bank of Mobile......... 


EXECUTION. 


1. Lien of; satisfaction of.—Where. several executions, having an 
equal lien, are levied upon goods of the defendant, and there is not 
enough money to satisfy all, in full, the amount must be equally 
divided amongst them ; and if, after this, there is any surplus, this 
must, in like manner, be divided amongst such as remain not 
satisfied in full.—Bizzell v. Hardaway 


EXECUTORS AND ADMINISTRATORS. 


1. When an administrator may purchase at his own sale.—An ad- 
ministrator may purchase at his own sale, if he has an interest 
in the estate, provided the sale is fairly conducted ; but if he 
has no interest in the estate, he stands merely as an ordinary 
trustee, and his purchase is liable to be set aside at the option of 
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the beneficiaries, seasonably expressed.—Irazer’s Exe’rs, v. Lee.... 

2. Widow's right to dissent, personal.—The widow’s right to dissent 
from the will of her deceased husband, (Code, § 1610), is personal 
to her, and can not be exercised by the administrator, in the event 
of her death within the twelve months, without having expressed 
her dissent.—Donald, Adm’r, v. Portis, Adm’r 

3. Application for removal of administrator, how made.—An applica- 
tion for the removal of an administrator can not be made by a 
guardian, in his own name. The proper mode of proceeding in 
such a case, is in the name of the infants by the guardian, or 
next friend. Revised Code, § 2019, (1698.)—Blackman v. Davis... 

4. When co-administrator is entitled to discharge.—An administrator, 
having been ruled by his co-administrator, into a settlement, 
because he had become a non-resident, appears and makes a final 
settlement of his administration, accounting fully for all assets 
which had come into his hands, and showing their proper ad- 
ministration.—held, that he is entitled to a discharge from the trust 
and all liability on account thereof, so far as his administration is 
concerned and no further.—Jones’ Heirs v. Jones’ Adm’r 

. Co-administrators liable for the acts of each other.—Administrators 
and executors who enter into a joint bond for the faithful per- 
formance of their duties, are liable for the acts and defaults of each 
other.—S. C : 

6. Purchase by administrator of property of the estate he represents.— 
An administrator is chargeable, as for cash in hand, with the 
amount of purchases made by him, and by him and another jointly, 
of property of the estate he represents ; and if he makes a partial 
payment on the debt thus contracted, to a creditor or distributee 
of the estate, or any one to whom the payment could lawfully be 
made, it discharges the debt, pro tanto.—Ward, Adm’r, v. Oates, 


. Executor; power to sell in a will, a personal trust.—Held, upon 
the authority of Perkins v. Lewis, present term, that after property 
of a testator has been allotted among the devisees and legatees, un- 
der the first article of the will,.the executor alone could sell it un- 
der the other provisions of the will, and that such power of sale 
is a personal trust, and does not attach to the executorial office.— 


25 


Anderson, Adm’r, v. McGowan. ... 1... ccccee cous cece cevccccece 280 


8. Same; influence of § 1339 Code, as to.—Section 1339 of the Code 
affects only a devise or naked power to executors to sell land, 
unaccompanied with any trust personal to executors ; but where 
it is evident from the will, that a personal trust is created, it 
has no application.—S. U 

9. Same; personal trust.—A testator, by his will, confers upon his 
executor a power to sell, after the payment of debts, and after 
an allotment to the testator’s children of their shares, but gives no 
power to sell the shares of the widow, and then creates the exe- 
cutor, in legal effect, a trustee to loan out the money, and directing 
that security be taken, and that the trust should continue until his 
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children should become of age, or marry. The administrator 
cum testamento annexo, under the supposed authority of the will, 
and without any order of court, and without setting apart the 
shares as provided by the will, sells the real and personal property 
of the testator,—held, that the will constitutes a personal trust, 
which the executor alone could execute, without the intervention 
of a court of equity, or some statutory regulation ; that the trust 
did not pass to the administrator cum testamento annexo ; and that 
the sales of real and personal property of the testator, by the ad- 
ministrator, were without authority of law, and as to the children 
void ; and that the administrator was chargeable with the value of 
the personal property sold at such sale.—S. C 
10. Administrator with the will annexed ; his authority under the will. — 
If the power conferred by said will upon the executor could have 
been executed by the administrator, (of which, quere?) it was only 
after the ‘‘shares” had been allotted to the children of the testator.— 
S.C.. cuaseicemerets here aNetlaletsta aoiaeisr sala SeOe 
11. fiaiens ‘ae liable for tat of land. —The enid sale of the lands -" 
longing to the testator by the administrator, did not render the ad- 
ministrator liable for the value of the rent of the lands thus sold 
by him. (Byrp, J., dissenting, held, that ifan administrator takes 
possession of land, and makes an illegal sale of it, and the pur- 
chaser goes into possession under such sale, and retains possession 
thereunder, the administrator should be held liable for the value 
of the rent of the land from the sale thereof, to the time of trial.) — 
12. When tail are tila: The whole pecperty of an estate, inelud- 
ing the lands, is charged with the payment of debts, but the land 
is assets in the administrator’s hands, only through the statutory 
powers of sale, and renting.—S. C........ .22. eee e eee eee ee eee 280 
13. Scire facias to revive decree ; when not allowed.—A decree rendered 
against an administrator, on a settlement of his administration, 
cannot be revived by scire facias, in favor of a distributee of the 
estate, against the personal representative of such administrator ; 
and such a proceeding will be quashed on ance i v. 
TN ie chis cane ewan sa Wass wane enbeeenn os .. 296 
14. Administrator's inventory ; fue of.—An admiitenenvon in aed 
returns in his inventory, as having come into his possession, 
among the effects of the intestate, certain packages containing 
money, eagh one endorsed with a memorandum indicating that 
the money contained in it belonged to some third person, 
particularly named in the.memorandum, other than the intestate. 
In a final settlement between the administrator in chief, and an 
administrator de bonis non of the same estate,—held, that the ad- 
ministrator in chief should not be charged with the money con- 
tained in these packages, as assets of the intestate, merely upon the 
strength of his inventory as aforesaid.—Judge, Adm’r, v. Tyson, 
ME 5. che eves Be ee ee 
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15. Executor; interest; affidavit—An executor, to exempt himself 
from the payment of interest on funds of the estate in his hands, 
must “expressly deny on oath,” (Revised Code, § 2148, (1813, ) 
that he has used the funds for his own benefit. In the absence of 
such an affidavit, an executor is chargeable with interest on the 
amount of the sales of real and personal property ; and, generally, 
is to be charged with interest on all his receipts, and allowed inter- 
est on all his disbursements, on account of the estate.—Ivey v. Cole- 


16. Same; mixing funds; conversion—Where the evidence shows, 
that an executor has not kept the funds of the estate in his hands 
unemployed, but has mixed them with his own, such mixture of 
funds amounts to a conversion, and he will be liable for interest on 
the funds so converted.—S. C....2. 22.2 coccecccccee cooses . 410 

17. Same; notes for property sold; other notes.—Notes cowie. to 
the executor as such, and given on a sale of the property of 
testator, prima facie chargeable against the executor ; as to notes, 
and other choses in action, left by the testator, and not resulting 
from a sale of the property of the estate, the burden of proof lies 
on the distributees to show, that with proper diligence, they could 
have been collected.—S. C.. pee pu Maceo eh neeee nn abesews 


18. Same; extra allowance; commissions; attorney's fees. hia 4 exe- 
cutor will not be denied his commissions, except in cases of willful 
default, or gross negligence ; a reasonable compensation, in addi- 


tion to his usual commissions, will be allowed him for extra services, 
in a proper case; also, reasonable attorney’s fees incurred about 
the business of the estate.—S. C 

19. Same; Confederate treasury notes received bona fide, and funded, 
allowed.—Executor entitled to- a credit for Confederate treasury 
notes received bona fide in collection of debts due the estate, and 
partly funded in Confederate 4 per cent. certificates.—S. C........ 

20. Administrator ; conversion of property of estate—An administrator, 
who is guilty of a tortious conversion to his personal use and ad- 
vantage, of the property of an estate entrusted to his care, as an 
administrator, is chargeable with the highest value of the property 
so taken by him.—I/rby, Adm’r, v. Kitchell, Adm’r...........----- 

21. Same; same; estoppel.—An administrator, who finds property 
among the assets of the estate, and takes possession of it as the 
property of the estate, and sells it, having no claim to it himself, 
and not being claimed by any other person, is estopped from 
setting up a claim adverse to the estate, and is liable to the estate 
for the property thus sold.—S. C 

22. Administrator; failing to take security becomes liable.—It is the 
duty of an administrator, on selling property of the estate, on a 
credit, to take note or bond, with two sufficient sureties, and if he 
fails to do so, he becomes liable. See Code, 2077 (1752).— Walls 
a ee (ieverwhessbessce sacs OC 
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23. Married woman distributee ; estoppel.—Where the administrator 
of an estate sells a crop of cotton, belonging to the estate, on a 
credit, and takes from the purchaser, who afterwards becomes in- 
solvent, a note without sureties, and the husband of one of the 
distributees of said estate actively assists in making the sale, but 
it is not shown that he knew of, or approved the taking the note 
without sureties, she will not be held to be estopped from objecting 
to the note as a credit to the administrator on final settlement.— 
SIE AR eee er eee arn he cern rere ere are O. 

24. Administrator ; conversion.—An ‘liciidaitinhe who lends out the 
money of the estate, thereby converts it, and so makes himself 
liable for the amount, on final settlement.—. C....-............- 473 

25. Administrator of deceased guardian ; extent of liability.—An wie 
ministrator of a deceased guardian, on final settlement of his 
intestate’s guardianship, is liable only for the assets which have 
come to his hands.—Stanmyre, Adm’r, v. Foster......-2.600.+20+ 

26. When administrator is chargeable with money collected ie his at- 
torney.—An administrator who permits an attorney to retain in 
his hands for several years, money of the estate collected by him, 
without any effort to collect it from the attorney, is chargeable with 
such money, on motion of the parties interested.—Abercrombie v. 
Skinner 

27. Administrator chargeable with funds retained by attorney as his 
fee.—An administrator who permits an attorney, whether under 
an agreement or not, to retain funds of the estate collected ona 
judgment, in payment of his fees, is chargeable therewith, and 
should discharge himself by a sa or in some other way.— 





28. Conversion of trust funds by administrator.—An administrator 
who mixes the trust funds with his own, and uses them in his 
business, is chargeable with the value of such funds, at the time of 
the conversion, or with the profits made by such use, at the elec- 
tion of the cestuis que trust.—McElroy v. Thompson, Adm’r 


EXEMPTION. 


1. Property exempt.—Where R., ‘‘ head of a family,” owns two mules 
and no horse or pair of oxen, and fi. fas. from a justice’s court are 
levied upon one of them, ‘‘ Kit;” and on the same day a fi. fa. from 
the circuit court against said R. is placed in the hands of the sher- 
iff; and after the levy as aforesaid, R. agrees with a third party, 
that if said party will satisfy the justice’s fi. fas. he shall have the 
mule ‘‘Kit;” and the said party satisfies said fi. fas., and afterwards 
exchanges ‘‘Kit” for the other mule belonging to said R.; and the 
mule ‘‘Kit” is afterwards taken and sold by the sheriff under the 
circuit court fi. fa., notwithstanding the said R. made claim and 
affidavit that she was exempt under the statute,—held, that the mule 
“Kit,” under the circumstances, is exempt from sale under the cir- 
cuit court fi. fa., and that the sheriff is liable to this action.— Gamble 
 BagMelde..cvccssvvsccoves OTT OT Tre rr oe 238 

48 
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2. Homestead ; setting apart, by freeholders under § 2881, R. C.—In a 
proceeding by freeholders appointed by the sheriff, under § 2881, 
Revised Code, to appraise and set apart the homestead exempt from 
execution, if the freeholders so appointed occupy the relation of 
officers to the court, (of which quere?) and the court can correct 
irregularities in their conduct, the action of the freeholders should 
never be disturbed unless in case of fraud or corruption, or irregu- 
larities seriously affecting the rights of one or both the parties.— 
ee ee ee 250 

3. Same.—In setting apart the homestead of the value of five hundred 
dollars, the statute does not require that mathematical accuracy 
ROUEE he CRONETOE BE. Oo onnc cocaine scenes csesvcsenssccceeess. SO 

4. Assignment of dower to widow no bar to exemption ef land, to value 
of $500, for benefit of widow and children, as against cregitors.— 
Under § 2061 (1738) of the Revised Code, the widow and children 
are entitled, as against creditors ; that is, when the lands of dece- 
dent have to be sold to pay debts, to have so much of the land as 
will amount, in value, to five hundred dollars, set apart for their 
benefit ; and this, notwithstanding dower may have been assigned 
to the widow.—Jordan v. Strickland, AAM'’....... 0... cc cece ceeees 315 

5. Proceedings to enforce this right.—If the probate court, in a proper 
case, does not proceed ‘‘to lay off and set apart” this land, accord- 
ing to the statute, (§ 2061 (1738) par. 6), a petition to the probate 
court to enforce the right of the widow and children, is a proper 
SPIE RMEAINSS SEN Me See yee cl eG ig aie nines Fee ss OSE See e Res 315 

6. Widow's petition for homestead exemption ; objection to form of.— 
Where the petition of the widow for the homestead exemption, of 
the value of $500 of her husband’s lands, fails to set out the names 
of the minor children, and no objection is made on that account in 
the court below, such an objection being made for the first time in 
this court, can not avail.—Johnston v. Davenport, Adm’r.......... 317 

7. Widow's dower ; homestead exemption.—The fact that the widow has 
a separate estate, of greater value than her dower and distributive 
share, will not bar the right of herself and minor children to their 
homestead exemption, of the value of $500, in the lands of her hus- 
i A eee eee ere eer ree err reer rere 317 

8. Homestead exemption ; notice of must be given to the proper person. 
The benefit of the homestead law, which secures to the head of a 
family real property to the value of five hundred dollars, exempt 
from execution, is lost, if the exemption is not brought to the no- 
tice of the proper person before the sale. The fact that the defend- 
ant in execution did not know of the levy can not affect the princi- 


NE 0. FIND. io. n0s vaneus sogees cane asesesncccacinss secs. GD 


FRAUD. 


1. Fraud on the part of one party to a transaction renders it voidable. 
As between the parties to a transaction, any advantage obtained by 
one party thereto by fraud, renders it voidable at the election of — 
the other, seasonably expressed.—Chambers v. Crook.....0+.+++++ 


171 




















INDEX. 763 





_ FRAUD—Cont1nvep. 


' 2. Introduction of false testimony to sustain a claim.—Where a party 
to an award introduces testimony before the arbitrators to sustain 
‘a claim, when in fact he had no such claim, and ought to have 
known that he had not,—held, that in law, such claim and his evi- 
dence thereof, was fraudulent.—S,. C............. cee cee acee woenes 


FRAUD, STATUTES OF. 


1. Statute of frauds.—E. signed a note, as the surety of B., in consid- 
eration of a verbal promise made to him by P., who was afterwards 
garnisheed as a debtor of B., that if he, E., would sign the note, 


he, P., would pay it. This promise was made before the service of 


the garnishment upon P., and pursuant to the promise, P. paid a 
part of the note after the service, and subsequently accounted to 
E. for the balance of the note,—held, that the promise was not 
within the statute of frauds, and that independently of this, the 
statute of frauds does not prevent the voluntary execution by the 
parties, of a contract, within its provisions, nor annul it when exe- 
| TT Terereeerrrrr eer rere 


GARNISHMENT. 


J. Judgment against firm name, and garnishment thereon ; what property 
may be subjected by.—A creditor, who brings his suit against a firm, 
in conformity to the provisions of § 2142 of the Code, (Rev. Code, 
§ 2538,) and proceeds to judgment against the ‘‘common name,” 
has no authority to run an execution against the individual prop- 


erty of one of the associates, but only against the joint property of 


all; and for a like reason, when such creditor has elected to bring 
his suit against the firm, or common name, he can not by process 
of garnishment, subject the individual property of one of the asso- 
ciates to the satisfaction of the judgment.— Wyman, Moses §° Co. v. 
PRD Lary e o aeiraies oars einiaie ie nA Se aS cye sis eieie< sm sammlnse ses eeceucs 
2. Garnishee’s answer must conform to the writ.—A garnishee, being 
summoned to answer what he was indebted to the firm of E. M. 
D. & Co., in his answer, failed to mention or allude to E. M. D. & 
Co., but answered that he was indebted to J. W. R., whose name 
did not appear upon the process of garnishment, whereupon he 
was forthwith discharged by the court,—held, that this was an er- 
ror, which will reverse the case on appeal.—S. C.........-...---. 
3. Garnishment ; revivor of cause on death of contestant.—If the_con- 
testant, in a proceeding by garnishment, appears and propounds 
his claim—Revised Code, § 2978, (2550,)—and afterwards dies be- 
fore the contest is ended, it is the duty of the plaintiff, and not the 
garnishee, to have the cause revived against the personal represent- 
atives of the contestant ; and until it is so revived, no judgment 
can be rendered against the garnishee.—Linn v. Taylor & Co...... 
4. Contest over garnishee’s answer.—The plaintiff in attachment by gar- 
nishment, will not be permitted to affirm, in controverting the 
truth of the garnishee’s answer, the validity of the sale of certain 


171 
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property by the defendant to the garnishee, in order to subject 
him to the payment of the purchase-money therefor, and at the 
same time attack the sale for fraud.—Godden v. Pierson 
5. What property may be reached by.—The legal rigths only, of the de- 
fendant in attachment, can be reached by process of garnishment ; 
such monied demands as might be recovered, in an action of debt, 
or indebtitatus assumpsit; and also, such property as would be li- 
able to seizure and sale, under execution, against defendant.— 
OS USS Aa ee Ey SoD OS oe SU ocr ee 370 
6. Garnishee’s answer as evidence. —When the answer of a garnishee is 
offered in evidence by the plaintiff, for the purpose of contradict- 
ing the statements of the garnishee, made as a witness on cross- 
examination, the garnishee is entitled to have the whole of his 
ee a ere | 


GUARDIAN AND WARD. 


1. Affidavit of executor of guardian to his account current ; certain mat- 
ters therein, not admissible—So much of an affidavit attached to the 
account of the executor of a deceased guardian, filed for final settle- 
ment, as sets forth that his testator, as he believed, did not use 
the funds of his ward for his own purposes; that he (the said 
testator) was unable, during certain years, to loan out the funds of 
his ward ; and that he had on hand, when he died, a considerable 
sum in Confederate bills, is not available for any purpose against 
the ward, and if used in any way on the trial, against his objection, 
it is error.— Owen, by McIver, v. Peebles, Ex’r 

2. Guardian; when liable for hire of slave and medical bills.—A 
guardian who appropriates the services of a slave belonging to his 
ward, is chargeable with hire; and is responsible for medical bills 
incurred on slave’s account, during the time of such service.— 


. Same; when entitled to credit for certain investments.—-A guardian 
who has invested the funds of his ward, bona fide, in Confederate 
States bonds, is entitled to a credit for the sum so invested, on final 
settlement. Byrn, J., dissenting.—S. C........---2 -----2 seeeee +s 308 

- Same ; when not chargeable with interest.—A guardian is not charge- 
able with interest on funds which he could not with reasonable 
diligence loan out, safely.—S. C.. PScKehecdueeeesa Ses ess OOO 

. Same; what a proper credit for. - genviion should be allowed a 
reasonable credit for board furnished his ward ; and, also, for keep- 
ing of ward’s horse, in a proper case.—S, C 

6. Evidence; declarations of party.—Declarations of the executor, 
touching transactions of his testator, which related to said testator’s 
guardianship, admissible for the ward.—S. C 

7. Confederate treasury notes; guardian—settlement.—Confederate 
treasury notes received, bona fide, by a guardian, in behalf of his 
ward, and funded in Confederate bonds, allowed as a credit to the 
guardian, on final settlement.— Walthall v. Walthall 
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8. Guardian; when liable for compound interest.—It is the duty of a 
guardian to charge compound interest on debts due after maturity, 
and he must account in like manner.—Revised Code, § 2427, 
(2024a). But this law does not relate to the interest chargeable 
against a guardian on funds in hand. Byrp, J., cincolgens to last 
clause.—Brand v. Abbott.. cuits ecnswenes sSesicaies am 

9. Same; general liability te: pay rene wer guevdion 3 is not liable 
for interest at all, if he can prove that he could not, with reason- 
able diligence, loan out the money of his ward safely ; unless it is 
shewn that he has used or converted the same.—S. C..-......... 499 

10. Guardian ; conversion by ; rule of damages.—If guardian, in 1863 
or 1864, converts a certain amount of Confederate treasury notes, 
belonging to his ward, he is chargeable, not with the nominal 
amount of the treasury notes so converted, but their value. Byrp, J., 
dissenting.—S. C 

11. Investment by guardian, in Confederate States four per cent. cer- 
tificates.—Under the provisions of the act of the legislature, approv- 
ed November 9th, 1861, a guardian was authorized, during the war, 
to invest the funds of his ward’s estate in Confederate States four 
per cent. certificates. (Byrp, J., dissenting.)— Hoffman v. Stoude- 
mire ; 593 

12. Same; failure to report in sixty days.—The failure of the guardian 
to report such investment to the proper court, within sixty days, as 
required by said act, does not deprive him of a right to a credit for 
such investment, provided he had a good cause for not reporting it. 
This right, consummated and vested under the de facto govern- 
ment of the State, is not taken away by the restitution of the au- 
thority of the United States.—S. C....2. 1.222. ee eens cee eee eee 

13. Conversion by guardian of ward's funds. = Wikia a guardian con- 
verts the funds of his ward to his own use, by investing them in 
property, the ward is entitled, at his election, to have the property 
and the profits derived therefrom.—-Martin v. Raborn............. 648 

14. Liability of a guardian who becomes administrator of his ronnie 

* estate—Where the ward dies, and the guardian takes out letters of 
administration upon his estate, the administrator and his sureties 
on his administration bond become liable for the administration 
of all assets, which the administrator held formerly as guardian, and 
which were on hand when letters of administration were granted.— 
Bakor et al., Adm'r, 0. Wood, AGM’? ..c000 ccccccccccsccscsscccees 


INSOLVENT ESTATES. 


1. Insolvent estate; filing claims against.—It is not necessary, under 
section 2239, (1833,) Revised Code, for the claimant to present the 
original claim to the executor or administrator, in order to hold 
him liable ; the presentation of a copy or abstract, or even notice 
given of the claim, with the assertion of the liability of the estate, 
and that the executor or administrator was looked to for payment, 
is sufficient.— Flinn, Adm’r, v. Shackleford 

2. Same.—A copy of a bill of exchange, drawn and endorsed by a de- 
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cedent, and verified by affidavit, is filed as a claim against his estate, 
and the affidavit asserts that the “bill of exchange is a correct claim 
against the estate of said J. A. B., and is due and unpaid,” and that 
affiant is ‘‘the owner and holder” of the original bill,—held, to be a 
sufficient filing of the claim, within the meaning of section 1847 of 
the Code, and that the said claim and affidavit are sufficient to au- 
thorize the allowance of the claim without further proof, no objec- 
tion having been made to its allowance within twelve months after 
the estate was deciared insolvent. (Code, § 1853.)—S. C 

3. Pleading in probate court.—The same strictness of pleading is not 
requisite in the assertion of rights in the probate court, as in the 
courts of common law jurisdiction ; and if the claim and the affidavit 
show a substantial subsisting liability in favor of the claimant 
against the decedent, and asserts it in general terms, although not 
with the particularity of pleadings in the courts of common law, it 
is sufficient.—S. C 


JUDGES. 


1. Presiding judge ; interest which will disqualify.—The interest which 
will disqualify a judge to sit in ‘ any cause or proceeding,” under 
section 635, (560,) Revised Code, fnust be a direct and immediate 
interest in the ‘‘ cause or proceeding.’—Ellis v. Smith..........-. 349 

2. Probate judge; question of qualification.—A probate jnlge, who re- 
ceived from a guardian, against whom a decree had been rendered, 
in his court, Confederate treasury-notes, and gave a receipt, as 
judge, for the same, “in full payment of said decree,” is not in- 
competent, from interest, to preside on the trial of a motion made 
by said guardian to quash a fi. fa. afterwards issued upon such 
decree, and enter satisfaction of the same, on account of the Con- 
federate treasury notes paid to, and receipted for by said judge, as * 
Ns Sp banGnain <u ndol ess sskcbek dMESKENS +40 009 ween 


JUDGMENT AND DECREES, 


1. Confederate treasury-notes ; payment in.—A payment in Con- 
federate treasury-notes of a probate court money-decree, made by 
the party against whom the decree was rendered, to the judge of 
said court, is not a valid payment, or satisfaction of said decree.— 
Ellis v. Smith... ae oeees Sah eae . 349 
. Judgment ; sthiiaetion, of. Whew hanes isa Salipnent water, that 
the plaintiff recover of the defendant the amount assessed by the 
jury, in money, the plaintiff has a right to satisfaction of the judg- 
ment, in whatever currency may be a legal tender ; and the de- 
fendant has the right to satisfy the judgment by a oerers in like 
currency.—Chambers v. Walker. . Se ere wee. 445 
. Judgment nil dicit ; effect of. Whee parties spear ina case oud 
submit a motion, onal afterwards a judgment nil dicit is rendered 
against them, all irregularities are cured, which should have been 
objected to in the court below. And where the writ, or summons, 
is returned as to one of the defendants, ‘‘not found,” and the 
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record afterward recites, that ‘‘the parties came by theirattorneys,” 
a judgment against all will be held good.—Eaton vy. Harris 

4. Action on contract against several defendants; when judgment must 
be against all.—In an action on a contract against several defend- 
ants, where the pleas are joint by all, and no defense personal to 
any one, the recovery must be against all, or none.—Park et al. v. 





JURISDICTION. 


1. Courts must be held within the time prescribed by law.—When a 
time is prescribed by law within which a court shall be held, it is 
essential to the validity of the court that its jurisdiction should be 
exercised within the time prescribed, and if it transacts business at 
another and a different time, its acts done within that time are 
absolutely void.— Garlick v. Dunn, Exe’r...--. 2-2-0020. eeeeeeee: 

2. Same; same.—Although a circuit court, by ninuedevehenalin, 
was held the week before the time appointed by law for holding the 
same, and the first week of the term proper was regarded as the 
second, this will not effect the validity of a judgment rendered on 
the second day of the second week.—S. C........ceceeeseeeeeeeee 404 


JURY. 


1. Verdict of jury ; what regarded as superfluous.—There is no differ- 
ence in legal effect, between a verdict assessing the plaintiff's dam- 
ages at a given number of dollars, ‘‘in gold,” and a verdict which 
assesses his damages at a given number of dollars, without the 
words ‘‘in gold,” and if these words are inserted in a verdict they 
are superfluous, and in making up the judgment entry, need not 
be regarded.—Chambers v. Walker 445 


JUSTICE OF THE PEACE. 


1. Justice of the peace; civil jurisdiction of —The provisions of § 9 
of article 6 of the constitution of 1865, which declares that the 
jurisdiction of justices of the peace in civil cases, ‘‘shall be limited 
to causes in which the amount in controversy shall not exceed one 
hundred dollars,” did not vest in said justices jurisdiction to that 
extent, but left it with the legislature to determine to what extent 
this jurisdiction should be exercised, in the class of cases named ; 
and until the passage of the act of the 20th February, 1866, (Acts 
1865-6, p. 60,) justices of the peace could not exercise jurisdiction 
in actions founded on contracts, where the sum claimed exceeded 
fifty dollars.— Pearce v. Pope 

2. Same ; same.—The said act of the 20th February, 1866, conferred 
upon justices of the peace jurisdiction ‘‘of all actions founded on 
any contract, where the sum claimed does not exceed one hundred 
dollars,” but did not change its extent in the other classes of civil 
suits as fixed by the Code, § 711.—(Revised Code, § 841.)—S. C... 319 
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1. Lease ; when assumpsit for use and occupation will lie—Where a 
tenant for a term, under an agreement, has once entered upon the 
demised premises and become vested with the term,a recovery of 
the rent for the entire term may be had, without any other proof of 
use and occupation, than such entry by him, although it may ap- 
pear that he afterwards quitted the premises long before his term 
expired.— Tully v. Dunn 

2. Same.—Where the tenant has not entered into possession at all 
under the lease or agreement, either in ‘person or by an under-ten- 
ant or agent, assumpsit for use and occupation will not lie, but the 
remedy, generally, is upon the lease or agreement.—S. C.......-. 262 

3. Same; landlord and tenant.—If the tenant commits a breach of 
the contract by his failure to enter upon its performance, the land- 
lord may let the premises be idle and recover rent for the whole 
term, or he may put an end to the contract of lease, by entry. In 
the latter event, the tenant is not thereby released from liability for 
such damages, as may have been sustained by the breach of his 
contract.—S. C 

. Lease of apartments ; destruction of, by fire.—By the lease of apart- 
ments in a building, in a town, for the purpose of trade, the lessee 
takes only such interest in the subjacent land as is dependent upon 
the enjoyment of the apartments rented and necessary thereto ; 
and if they are totally destroyed by fire, this interest ceases.— 
McMillan v. Soloman 

5. Same; same.—The relation of landlord and tenant, upon such a 
lease, is dissolved by the destruction of the apartments by fire, and 
thenceforward the lessee has no interest in, or right to the land, 
of which an eviction can be predicated.—S. C...........--..... 256 

6. Same; same.—By the destruction of the entire subject of the 
lease, the accruing of rent ceased, and the landlord can only re- 
cover the rent up to the time of the fire.—S. C.. Be Sehisic .. 356 

7. Rent ; what will not defeat recovery of.—The shlong posseasion of 
snail premises, by the lessor after the accrual of weekly install- 
ments, will not defeat the right to recover for such installments, — 
NE i enee ins vereens Wises eess se tensencesexiesecsccses ss. TB 


LEGACY AND DEVISE. 

1. Bequest; what is general legacy.—A bequest in these words, ‘I 
give to my brother, T. L. G., twenty thousand dollars in Confed- 
erate States bonds,” is a general, and not a specific legacy, even 
though the testator have at the time of making the will, bonds of 
that class, in quantity equal to, or greater than the legacy given. 
This fact may be ground for an argument, and combined with other 
circumstance, may lead to the conclusion that a specific legacy was 
intended, but can not of itself change the class of legacies from 
general to specific.—Gilmer’s Legatees v. Gilmer’s Ex’rs...... .... 

2. Same; in Confederate bonds.—The said bonds of the Confederate 
States, having become utterly worthless, the legacy given in said 
clause of the will fails, and the legatee takes nothing on account 
Eins bun eeePRsbakeGanibuceddnnveepeeedevecy rere 
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LEGACY AND DEVISE—Conrtinvep. 


3. Same; general and specific—A bequest to E. G., of a specified 
amount of certain bonds, which the testator held, is a specific legacy, 
and should be paid out-of bonds of the estate of the specified char- 
acter, without abatement. But a bequest to one ‘‘of five thousand 
dollars in railroad bonds,” isa general legacy, and if there is any 
deficiency of the kind of bonds, must be supplied out of the gen- 
eral assets of the estate.—S. C 

4. Same; ademption of.—Where the testator gave toa legatee under 
the will, a certain amount in notes, in which said legatee’s note 
was included, and at the time of making the will the testator held 
the note on said legatee, and afterwards and before his death, gave 
it to him, the legacy will be abated by the amount of the note thus 
given to the legatee.—S. C 

5. Same.—A bequest to P. O. H., ‘‘of ten thousand dollars in notes, 
or Confederate States bonds, at the option of my executors,” vests 
in the executors a discretion which the courts will not interfere 
with, and Confederate States bonds being worthless, such legacy 
must fail at the option of the executors.—S, C 

6. Same.—A bequest to J. W.A., ‘‘of six thousand dollars, to be 
taken in notes and Confederate States bonds, proportioned, at the 
discretion of my executors,” is to be paid in notes to such an extent 
as the executors may determine.—S. C 

7. Same.—A bequest for the erection of monuments to the memory 
“of Gen. S. J., of Va. and Col’s, T. C. and B., of Ga.,” is valid ; 
but a bequest for “assisting to raise monuments to the memory of all 
other officers and soldiers from the State of Alabama who distin- 
guished themselves, or those who have died from wounds, or were 
killed in defense of their country, in the present war between the 
United States and the Confederate States,” is void on account of the 
impossibility of its performance.—S. C.......... 1. cece cece ween 

8. Identity—Upon proper proof of identity, the ‘“‘Annual Alabama 
Conference of the Methodist Episcopal Church South” may take a 
legacy to “the Alabama Methodist Conference South.”—Ala. Con. 
Me TE. ORUPOIN O. PIMOEs 50's sine osccdinw ee we cincd'ss 0445) sieeie’s 


LIEN. 


1. Suspension of State laws between 20th July and 21st September, 
1865.—The laws enacted by the legislature subsequent to the 11th 
day of January, 1861, were not in force between the 20th day of 
July, 1865, when the provisional governor of Alabama issued a pro- 
clamation declaring the civil and criminal laws of the State, ‘‘as 
they stood on the 11th day of January, 1861, except that portion 
which relates to slavery, to be in full force and operation,” and the 
Qist day of September, 1865, when the State convention, called by 
the provisional governor, adopted an ordinance ratifying, with 
certain specified exceptions, all the laws enacted by the legislature 
subsequent to the 11th day of January, 1861. (Reaffirming Jeffries 
and Jeffries v. State, 39 Ala. Rep. 655.)— Winters v. Dickerson. .... 92 
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2. Ordinance 21st September, 1865, restored said laws and liens de- 
pendent on them.—By the adoption of said ordinance on the 21st 
day of September, 1865, all the laws enacted by the legislature sub- 
sequent to the 11th day of January, with certain specified excep- 
tions, were ratified, and such laws thus ratified, and the liens de- 
pendent on them, were reinvigorated, so that they could be enforc- 
ed thereafter, as they could have been before their suspension, by 
the provisional military governor.—S. C....... cecceecssece cece 92 

3. On transitory seizin in trust ; no lien attaches.—D. became the pur- 
chaser of certain real estate at public sale, as highest bidder, but 
paid no part of the purchase-money ; by agreement with A, he re- 
sold the same property to A. at an advance ; at this time C. held a 
judgment against D. The payment of the purchase-money by A. 
to D. on his purchase, and of D. to C., as agent of the vendor, on 
the first purchase, was one transaction ; the monies being paid, 
and the several deeds duly executed and delivered at the same 
time, and it being understood that A. paid the money to D. to en- 
able him to pay his vendor, so as to obtain a title, by which he 
would be enabled immediately to convey title to A.,—held, that 
under such a state of the case, a court of equity must regard the 
transitory seizin of D. as being in trust for A., and that the prior 
equity of A. prevented the lien of the judgment against D. from 
attaching to the land.—Aicardi v. Craig 

. Chancery court ; jurisdiction of, in enforcing equitable liens.—R. be- 
ing indebted to M. by two promissory notes, secured by deed of 
trust on certain lands, in consideration of M.’s forbearance in fore- 
closing, made a contract with M., by which R. was to cultivate the 
land in cotton for one year, and to give M. one-half of the cotton 
raised on the land, the same to be credited on the notes, giving a 
lien on the whole crop for the payment of the one-half; R. died 
during the year, and his estate declared insolvent,—held, that M. 
obtained an equitable lien on the cotton, which he could enforce in 
a court of equity, and that as between M. and the creditors of R., 
the former had the superior lien.— Kirksey, Adm’r, v. Means 


LIMITATIONS, STATUTES OF. 


1. What will avoid bar of.—Previous to the change in the law made 
by § 2914, (2490,) Revised Code, the acknowledgment of an exist- 
ing debt and an obligation to pay it, avoided the bar of the statute 
of limitations.— Bradford v. Barclay, Adm’r,. Saseeeaiieessans ote 

2. The act of 19th February, 1867, in rliatien: mm set-off ; 3 constr vette 
of.—Where the defendant pleads a set-off, and the plaintiff replies 
the statute of limitations before the passing of the statute of Febru- 
ary 19th, 1867, (Revised Code, § 2647, (2244 a,) that statute does 
not operate retroactively, so as to deprive plaintiff of the benefit of 
his replication.—S. C 

3. Section 1543 of the Code, not a statute of limitation, or non- 
claim.—The second section of the ordinance of the convention, 
approved 21st September, 1865, which excludes from the computa- 
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tion of time necessary to complete the bar of the statute of limita- 
tions and non-claim, a certain period, has no application to the 
law prescribing the term of the court to which an endorsee is re- 
quired to sue the maker, in order to hold the endorser liable. This 
latter law is neither a statute of limitation or non-claim.— McDaniel 
v. Dougherty 





MANDAMUS. 


1. Officers of court; mandamus.—Before the adoption of the Revised 
Code, § 2794, (2389,) which remedied the defect in § 2389 of the 
Code of 1852, no valid judgment for costs could be rendered in 
favor of the officers of court, against the plaintiff, on his failure to 
revive the suit, after its abatement by the death of the defendant. 
If judgment is rendered against the plaintiff, in such a case, his 
remedy is by mandamus, and not by appeal.— Westridge v. em 
Of COUPE sass Sececwese cscs aes: jc SweUerensteres .. 403 

2. Discontinuance— mandamus—practice. —Under the facts of this case 
(see statement, ) there was no discontinuance of the suit in the court 
below. [Byrp, J., concurring as to this point, held, that the ap- 
plicant was not entitled to proceed in this court by mandamus, 
but should have waited the final determination of the cause in the 
court below, and brought the point before this court by appeal. 
Waser, C. J., held, that without making any announcement of 
the law of the case, a rule nisi should be granted. See his opinion 
as to the practice of the supreme court in mandamus cases. ]—Ex- 
parte v. Garland. ...... .2222e cece eeeees nMiage tare elloe eset aes saearels 


MARRIAGE, 


1. Witness ; competency not affected by an adulterous connection.— 
Defendant being on trial for murder, a woman was offered as a 
witness for the State, who, on her voir dire, stated that she and the 
defendant agreed to marry ; that defendant told her he could not 
get a license for them to marry at that time, because “all the old 
lizenses had run out,” but that ‘‘as soon as the new licenses came 
in” he would get a license and marry her, and upon this agreement 
they cohabited,—held, this was no marriage, but an adulterous con- 
nexion, and that the woman was a competent witness.—Robertson 
Se ae CAE oA POKER: 000% 6 ices seneme renee ss .. 509 

2. Marriage; whether valid anita license. ~Whetlee, ‘ellie our 
statutes, a legal marriage can be had without a license, and with- 
out solemnization, quere? (Byrp, J., on this point,—held, that a 
license from a judge of probate is an essential pre-requisite to a 
VeuIG BUTI OS) —— 1900 siscin o's \sisisaiescie 4s a beinlseiee cine. ccleleesacewsbe's 


MILL-DAM. 


1. Privilege of erecting mill-dam—against common right ; record must 
show strict compliance with statute—The privilege of erecting a 
mill-dam over a water course in this State, is against common 
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MILL-DAM—ConTINvED. 
right ; and to uphold the grant of such a privilege, the record must 
affirmatively show a compliance with all the requisitions of the 
statute. Dissenting opinion, by Byrp, J.—The record in this case 
does not show, as against appellant, any error for which this court 
should reverse.— Martin v. Rushton... ...2-020ceceeecceecececees 


MORTGAGE. 


1. To establish a deed absolute on its face as a mortgage; what is 
necessary.—Where a deed is absolute on its face, a court of equity 
will not establish it as a mortgage, ‘unless the proofs are clear, 
consistent, and convincing, that it was not an absolute purchase ; 
and that the object of the transaction, as understood by both 
parties, was to create a security for money.”—Phillips v. Croft .... 


NEW TRIAL. 


1. When appeal does not lie.—An appeal does not lie from the action 
of circuit court on a motion for a new trial, under the provisions 
of the act, approved February 11th, 1867. (Rev. Code, § 2827.)— 
Is ii sins Vabbas cbeede Ki 668s cake ee web bss cakes ss oe 
[ NDIE antes > sone ce iee shee oss ens ses se daesiw sees 

2. Rehearing, petition for—To obtain a rehearing under the pro- 
visions of §§ 2814, (2408,) 2815, (2409,) Revised Code, the petition 
should set forth all the facts relied upon, to obtain the relief 
sought ; the affidavits of third persons, though they may be looked 
to for other purposes, cannot be considered as parts of the petition. — 
ES MM ckckee anes dn ced ens ccdbiessdsewntes 


NOTARY PUBLIC. 


1. Notary is an agent of holder of commercial paper ; son may act for 
his father in notarial capacity. —The relation which exists between 
a notary and the holder of commercial paper, with regard to the 
protest thereof, and notice to the drawer or endorser, is that of 
principal and agent ; and a son of the holder of such paper, if he 
be a notary, may act as agent of his father in his notarial capacity.— 
I SN habe Kbaa: sedN ines dees Diet ekee ous 


NOTICE. 


1. Law of 1841 in relation to recording decrees; effect of.—Under the 
statute of 1841, (Clay’s Digest, 354, § 57,) which required decrees of 
the chancery court, vesting title to real property, in either of the 
parties to a suit, to be recorded in the office of the clerk of the 
county court in which the property was situated, the vesting of the 
title was not dependent on the recording of the decree, but was 
affected by a failure to have the decree so recorded, as a deed would 
be under the registration laws ; and as between the parties and all 
persons who had notice, actual or constructive, of the decree, before 
acquiring any interest in the property, the title would be unaffected 
by a failure to record the decree.— Witter v. Dudley 


. 167 
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2. Purchaser has the right to call for and examine chain of title—The 
following ruling in the case of Johnsonv. Thweatt, 18 Ala. 741, cited 
and adhered to : ‘‘A purchaser has the right to call for and examine 
the chain of title to the land he is about to purchase, and if he 
neglects to do this, and purchases without seeing the deeds, through 
which he is to receive title, it is his own folly ; in the language 
of the authorities, it is crassa negligentia, and he can not protect 
himself from the consequences of notice, by insisting upon his own 
folly and neglect.”—S. C 

3. Constructive notice; case of.—D. purchased in 1851 of L. and 8. 
and their wives, a large tract of land, for a valuable consideration, 
and took from them a warranty deed ; the title to a portion of this 
land thus sold, had by a decree of chancery court, in 1843, been 
divested out of the heirs ofthe ancestor F. L., of which L. was one, 
and vested in L., as trustee for Mrs. Lampkin, a sister of L. and one 
of the heirs of F, L., for her sole and separate use, during her life, 
remainder to her children. In 1846, by another decree of the 
chancery court, the trustee was authorized to sell said lands, and 
invest the proceeds in other property, subject to the same trusts, 
with the approval, and under the supervision of the register, who 
(the register) was directed to report at the next term what had been 
done in the premises. No report of the sale was made to the court, 
and as far as appears, no sale was made under this order. Mrs. 
Lampkin and her husband were in possession of the lands, after 
the death of the ancestor, and continued in possession until some 
time in 1845 or 1846, and the lands then went into the possession 
of L., the trustee, and remained in his possession until he sold to 
D., who went immediately into possession, and has remained in 
possession ever since. D. was intimate with F. L. and his family, 
and knew that he died in 1837, in possession of said laads, and 
that Mrs. Lampkin was one of his heirs, and that she and her 
husband were in possession of the land subsequent to the death 
of the ancestor, and before the sale to D. He made no inquiries 
of the vendors, or any other person, about the title, nor called for 
an inspection of the title deeds, or an abstract thereof, but relied 
on the possession of J., and S., and their assertion of title, and the 
warranty clause contained in the deed of conveyance,—Held, 1. 
That D. was chargeable with notice of the equitable title of Mrs. 
Lampkin, and of the decree of 1843. 2. That D. can not be pro- 
tected as a purchaser bona fide, to the extent of the title which L. 
once had to the land, as an heirof F. L. 3. That the legal title 
which was vested by the decree of the chancery court in L., as 
trustee for Mrs. Lampkin, can not be available as a protection to 
D. under the conveyance of L.and§. 4. That the legal title held 
by L., under the decree of 1843, did not pass to D. by virtue of the 
order of sale of 1846, and the conveyance of L. andS.—S. C..... 616 

. Notice ; agency.—Notice to servants of a railroad corporation, who 
were agents of the corporation, to receive notice of defects in en- 
gines, would affect it with notice.—Mobile & Ohio R. R. Co. v. 
il HRN eS ai KhN Peewee nsasdensnnaseene tebeee es 672 
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OFFICERS, &c. 


1. Officers of court ; mandamus.—Before the adoption of the Revised 
Code, § 2789, (2389,) which remedied the defect in § 2389 of the 
Code of 1852, no valid judgment for costs could be rendered in 
favor of the officers of court, against the plaintiff, on his failure to 
revive the suit, after its abatement by the death of the defendant. 
If judgment is rendered against the plaintiff in such a case, his 
remedy is by mandamus, and not by seats v. Officers 
of Court.. pe ee Sas S5 655006 

2. Clerk of an; right to ales. "The official eatheatity of a clerk of 
the court to exercise his office can not be brought up for judicial 
decision, on a motion to quash a summons issued by him, on the 
ground that he was not a lawful officer.— Eaton v. Harris......... 


PARTNERSHIP. 


1. Judgment against firm name, and garnishment thereon ; what property 
may be subjected by.—A creditor, who brings his suit against a firm, 
in conformity to the provisions of § 2142 of the Code, (Revised 
Code, § 2538,) and proceeds to judgment against the ‘‘common 
name,” has no authority to run an execution against the individual 
property of one of the associates, but only against the joint prop- 
erty of all; and for a like reason, when such creditor has elected to 
bring his suit against the firm, or common name, he can not, by 
process of garnishment, subject the individual property of one of 
the associates to the satisfaction of the judgment.— Wyman, Moses 
& Co. v. Slewart.. re (sebered aeAeel aekaes 5 

2. Complaint and ‘Sjilginant deolaine of the en acter of a suit. = the 
original suit the summons was against E. M. D. and J. W. R., part- 
ners, under the name and style of E. M. D. & Co., but the complaint 
and judgment were both in form, against E. M. D. & Co., and the 
acknowledgment of service of the summons and complaint was by 
E. M. D. & Co.,—held, that the suit was against the common name, 

E. M.D. & Co.—S. C.. sSeiccr seeeees 

3. green ship and individual drencnotions ; settlement of. —Vipon ‘itis 
settlement of a partnership, when two partners are equal in interest, 
one-half of any balance of profit or loss is the extent of the liability 
of the one to the other, after having first applied the partnership 
assets to the exoneration of partnership liabilities ; but as to indi- 
vidual transactions, the whole balance is the amount of the indebt- 
ness of the one to the other.— Chambers v. Crook...........000055 

4. As between the parties, and as to third persons.—A partnership, as 
to third persons, will be considered to exist, when, as between the 
parties themselves, no partnership will be implied.—Chisholm v. 


5. Same; proof of.—On the question, whether the parties are part- 
ners, inter se, the interest of no third persons being involved, 
stronger proof is required to establish the partnership than when 
the question arises, as between the alleged partners and third per- 
Ny ra eS o5 t5 wr AORDERNEA SAS bab eK ee Ko REE ORO bese ORS 179 
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179 
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6. Same.—A partnership as to third persons, may arise by mere oper- 
ation of law, against the parties’ intention, but as between the 
parties themselves, it only exists when such is their actual intention. 

A mere participation of profits, will not make the parties partners 
inter se, unless such is their intention.—S. C................005. 179 

7. Same; question of law.—Whether a partnership exists between 
two or more persons, is a question of law, after the facts have been 
BRC ANCA TIO ors winter ctaner esses oisield inis/s ial srale. slalsiatalarsiseiosaauslaner 179 

8. Real property, whether partnership or individual.—The mere fact 
that partners carry on a partnership business on a lot of land be- 
longing to the members of the partnership, does not necessarily 
impress it with the character of partnership property, unless they 
have by agreement or otherwise purposely impressed upon it that 
character.— Ware v. OWens.......cceeeesceccce sees (eneeeeeaens Se 


PAYMENT. 


1. Agent ; payment to.—A payment by the maker of a promissory note, 
before its transfer by the payee, to an agent of the payee, within the 
scope of his authority, is a good payment.—Renard v. Turner...... 117 

2. The giving of a note, no payment of pre-existing debt.—A note given 
for a pre-existing debt is no payment of such debt, unless it was so 
agreed between the parties, and the taking of such a note does not 
even raise the presumption of payment.—Marshall v. Marshall’s 


3. Payment, under a mistake.—If a debtor pays money to a creditor 
under the belief that it is in compromise of a debt, and the creditor 
retains the money, after notice of the erroneous belief under which 
the payment was made, and an offer of rescision by the party pay- 
ing, he does not thereby affirm the correctness of the party’s be- 
lief, and is not precluded from the collection of his debt.—Steiner 
Ws ISMN aiatic.o Siorsinis ie oie Sa wale, w dissin reigns Steins dalsiasieie hice OeeS 153 

4. Confederate treasury-notes ; payment in.—A payment in Confederate 
treasury-notes of a probate court money-decree, made by the party 
against whom the decree was rendered, to the judge of said court, 
is not a valid payment, or satisfaction of said decree.— Ellis v. Smith 349 

5. Money paid on a compromise.—Unless there is some express stip- 
ulation to the contrary, money paid on a compromise is a payment 
pro tanto upon the debt, and a failure to carry out the compromise 
by the party making the payment, does not give him any claim 
or right to have the money paid refunded.— Abercrombie v. Skinner. 633 


PLEADING AT LAW. 


1, Action on assigned contracts, not payable in money; in whose name 
the suit must be brought.—Under section 1838 of the Revised Code, 
the assignee, by endorsement of a contract for the performance of 
any act or duty, may bring suit in his own name; but when not 
endorsed, the action must be brought in the name of the person 
having the legal title.---(§ 2523, Revised Code. )--Phillips v. Sellers 658 
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2. Same.—Where the assignee, without endorsement of such a con- 
tract, brings his action in his own name, instead of the name of 
the person having the legal title, which would be fatal on demurrer, 
and the defendant fails to demur, and goes to trial on the general 
issue, he will not be permitted to avail himself of this defense, and 
the plaintiff can make out the case, made by the complaint, without 
proving an endorsement of the contract.----S. C..........+eeeeeee 658 

3. Special damages ; when must be averred.—A complaint in a suit for 
damages for the wrongful and vexatious suing out of an attachment, 
must aver special damages, in order to authorize proof, and a recov- 
ery of such special damages.—Lewis v. Paull..........----..----- 136 

4. Complaint contains substantial cause of action.—Complaint in this 
case, (set out in statement,) contains a substantial cause of action, 
and is good after judgment by default.—Randolph v. Sharpe...... 265 

5. Code has not abolished distinction between trespass and case; the 
two actions can not be joined.—The Code has not abolished the 
common-law distinction between actions of trespass vi el armis, 
and on the case ; and a count in each can not be joined in the same 
action.— Guilford & Co. v. Kendall.........ceececcecccccceceeees 651 

6. Complaint in trespass and case ; what it must aver—To sustain the 
sufficiency of a complaint in trespass or case on demurrer, the act 
cansing the injury must be averred to be wrongful, or some equiva- 
ONE PINE NEE O05 os tec caw ide cacaded» cvesrncvess 651 

7. Demurrer ; agreement as to.—An agreement between the parties to a 
suit, in open court, that ‘‘the demurrer to the complaint was to be 
deemed as duly filed, and every ground of demurrer which could 
legally be set down, or specified, was to be deemed as duly set down 
and specified, and a joinder in demurrer was to be deemed as duly 
filed,” does not conform to the requirements of the Code, § 2253, 
(Revised Code, § 1656, ) and can notrender nugatory its provisions, 
And where it appears that ‘‘the court, upon full consideration, and 
of the argument thereon, overruled said demurrer, to which ruling 
and decision of the court the defendant excepted,” and the record 
fails to show what were the points of objection raised in the argu- 
ment, this court will presume in favor of the ruling of the court 
below, even if there had been a good ground of demurrer, which 
might have been ee (Per Byrn, J.)—Ala. § Fla. R. R. Co. 

v. Watson......... ; Widateass huden tieteees TA 

8. Pleas ; agreement as to. cia agrecmnent betwe een the parties to a 
suit, ‘that every matter and thing which could be legally pleaded 
in bar should be deemed as duly pleaded, and that every matter and 
thing which could be legally replied should be deemed as duly re- 
plied, and that every issue which could be legally joined as to the 
matters in bar, should be deemed as duly joined ;” and upon such 
agreement the parties went to trial, no pleas being filed, amounts to 
a plea of the general issue, and joinder therein by the plaintiff.— 
EIN, 5 iasn os uicd's Peds halek eb hGnkavebaoweesees 74 

9. Same ; verified by affidavit-—Such an agreement is not equivalent 
to a plea, verified by affidavit, as required by the Code, § 2279, (Re- 
vised Code, § 2682); and under said agreement, the defendant could 
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only insist on such pleas as could be plead without verification. 
PY IN, id c's cnseixctedicaviwesintacnatessseunecens ae 74 
10. Demurrer ; grounds of, must be stated.—A demurrer to a complaint 
is properly overruled, when it does not specify the matter of sub- 
stance in which the complaint is defective.—Brown v. Johnson.... 208 
11. General demurrer.—There is no error in overruling a demurrer 
which amounts to a general demurrer.— Mobile & Ohio R. R. Co. v. 


12. Pleas which set up partial defense to action, defective.—A plea which 
only alleges that there was an understanding or agreement that 
payment of the note sued on should be made in Confederate cur- 
rency, is defective, as this fact does not of itself constitute a de- 
fense to an action brought on such note, The proper plan is, to 
allege the value of the Confederate currency, aud set up a defense 
thereupon, not to the entire action, but to so much thereof as might 
be above the value of such currency at the time appointed for pay- 
ment.—Powe v. Powe...--....-. soso eoosioasa cosa sece = 

13. Matters affecting validity of service went be pleaded. a Mather of de- 
fense affecting the validity of the service of the process must be 
pleaded in the court below, in order that the rulings af the court 
thereon may be revised by the appellate court.—Herbert v. Garner 182 

14. Pleas; general issue, puris darrein continuance.—When a cause is 
tried on the general issue, the parties are confined to their rights, 
as they existed at the commencement of the suit. If any thing 
occurs after, which the defendant can avail himself of as a partial 
defense to the action, he must set it up by way of plea, puris darrein 
continuance.—Feagin v. Pearson......+- Peisses+snceneeeee ees 


113 


332 


PRACTICE AT LAW. 


1. ‘‘ Act to regulate judicial proceedings ;” construction of.—Under the 
act of February 20th, 1866, “to regulate judicial proceedings,” it is 
error to render final judgment before the third term, after each and 
all of the defendants against whom judgmentis taken, have been 
served with process.—Teat v. Cocke.....ccccccccccscccsccscccces 

2. Original pleadings ; substitution of ; notice.—Notice of a motion to 
substitute a copy of the summons and complaint in lieu of the 
original, which had been lost, need not to be given to the opposite 
party.—T hompson v. Groce. ......cccccccccccsccrccccvccsccscces 

3. Judgment by default*at return term ; when.—Since the passage of 
the act of 7th December, 1866, there is no error in rendering a judg- 
ment by default at the return term, when the contract upon which 
the suit is predicated, was made after the 25th July, 1865, and was 


not a renewal of a contract which existed before that time.— Vann 


©. BONG e662 20s sseseveses RY Oe ejlbiaiprelsicioinaieic Selaciseniee 433 


PRINCIPAL AND AGENT. 


1. Agent ; payment io.—A payment by the maker of a promissory note, 
before its transfer by the payee, to an agent of the payee, within the 
scope of his authority, is a good payment.—Renard v. Turner...... 117 

49 
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2. Agency.—The question whether the authority to receive notice 
of a fact was within the scope of the duties of an agency, is, upon 
ascertained facts, a question of law.—Mobile § Ohio R. R. Co. v. 
T homas 


PROBATE COURT. 


1. When a sale of decedent's property, real and personal, by order of 
the probate court, is void.—Where the property, both real and per- 
sonal, of a testator was sold by his executor, by order of the pro- 
bate court, upon the petition of said executor, and it nowhere ap- 
pears from the record whether said petition was in writing, or if in 
writing what its contents were ; no affidavit, no notice, no evidence 
except the direction of the will, and said order is defective in its 
utter non-conformity to the requisitions of the statutes governing 
the exercise of said court’s jurisdiction to order sales of land, and 
in the want of a petition stating a legal ground of sale, such order 
of sale is void ; and, although it appears that the will gives author- 
ity to sell for a certain purpose, said sale can derive no aid from the 
power thus conferred by the will.— Ala. Con. M. E. Church v. Price, 


BEG roe c ee cake aier aos e uw seb eee eee ss vieweese 
2. Probate court; orders grantable as iit po course 7 Orders 

that are grantable as matter of course by the probate court, within 

the meaning of section 795, Revised Code, are those necessary 

orders which may be made without notice to the partiesin interest ; 

and the probate court is authorized to make such orders at a spe- 

cial term, or on any day ‘‘except Sunday.”—Arrington v. Roach, 

MOP 6cloccsssssccess«s Mimeaemeccuecas: Lp 
3. Partial distribution ; lien eg sate tiutees. —The ‘probate court has 

no authority, on the application of an executor, to make a decree 

distributing Confederate money among distributees without notice 

to them of such a proceeding, and without any appearance or 

waiver of notice on their part. A notice to appear at the time, as 

parties to a proceeding for the settlement of the accounts of such 

executor, which settlement was abandoned, is not sufficient to 

sustain the decree.—Gardner’s Exe’r v. Gardner's Heirs, §¢...... 

. When sale by order of probate court is void.--Where property of a 
decedent is sold by his administrator, by an order of the probate 
court, and no valid ground is stated in the application for sale, and 
no ground or reason whatever for the sale stated by the court in 
its order of sale, such sale is void, and the administrator can not 
recover on a promissory note given for the purchase-money of 
property thus sold.— Wilson, Adm’r, v. Armstrong.........------- 168 

5. Same; provisions of will can give no validity to—-The fact that the 
decedent’s will directed a sale of the property, was no ground for an 
order of sale by the probate court, and can give no validity to it.— 


6. Bill of exceptions; when not nie —The effect of the act of the 
12th December, 1857, (Revised Code, § 2250,) is to secure a revision 
on appeal, without bill of exceptions, of any action of the probate 
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court excepted to, and not appearing upon the face of the decree, 
provided the matter excepted to, together with the exception, ap- 
pear upon the record.—Jones’ Heirs v. Jones’ Adm’r 

7. Partial settlements; no appeal from.—Partial settlements in the 
probate court are not revisable on error, being only prima facie 
correct when made in conformity to law, and being subject to re- 
examination on the final settlement; and if not made in con- 
formity to the requirements of the statute, they are not invested 
with the character of even prima facie correctness.—S, C. 

8. When objections will not lie to an order of sale.—Objections can not 
be made at the final settlement of the estate, to the regularity of an 
order previously made by the court for the sale of land, the sale 
not being void, and the order not having been reversed or vacated, 
and the proceeds of the sale being assets in the hands of the per- 
sonal representative. —S. C 

9. Voidable orders only assailable in a direct proveeding.—The intestacy 
of a decedent, upon whose estate an administration, with the will 
annexed, has been granted, renders such administration revocable, 
not void, if the court had jurisdiction of the grant of administration ; 
and the order of the probate court granting such administration 
can not collaterally be assailed.— Ward, Adm’r, v. Oates, Adm’r .... 225 

10. Parties to an application for partial distribution.—In a proceed- 
ing for partial distribution, by one of several distributees, institut- 
ed under § 2105, Rev. Code, it is not indispensable that the ap- 
plicant should make any other party, except the administrator. 

11. Decree on partial distribution, for chattels in specie or money.—A 
distribution can be had under said section of the Code, of chattels, 
in specie, or of money, into which the chattels, or choses in action 
of the estate may have been converted ; but the court can not, un- 
der that section, render a decree for a distributive share of any 
sum or sums of money for which the administrator may have be- 
come liable by negligence or misconduct.—S, C 

12. Orders of probate court for sale of land, at a special term, not 
void.—The probate court made an order reciting the filing of an 
application for the sale of land, and appointing the first Monday, 
(being 7th day) of November, for the hearing of the application, 
and on the latter day, (which is denominated on the record a spe- 
cial term,) the application was heard and the sale ordered,—held, 
that the order of sale was not void, and that there is no prohibition 
in the law to the hearing of the application, and the grant of the 
order at a special term.— Roach, Adm’r, v. Gunter 

13. Order for special term, grantable as matter of course.—The order of 
the probate court for a special term, is one of those necessary 
orders, grantable as a matter of course.—S. C 

14. Probate judge, authority of, in granting writs of certiorari.—The 
probate judge of Montgomery county has no authority to award a 
writ of certiorari, returnable to the city court of Montgomery.— 
Wilson v. Scott 
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15. Probate court ; executions. —Where an execution de bonis testatoris 
is issued from the probate court, and returned ‘‘no property,” the 
statute does not authorize the issuing of an execution de bonis 
propriis.— Allen, Adm’r, v. Rives, Exer’s...2.- 0.0.0 seceees 

16. Probate court ; order for sale of lands.—Where the petition ne the 
probate court, for a sale of lands, and the action of the court there- 
upon, is sufficient to give it jurisdiction, the order of sale will not 
be set aside as void, because errors or irregularities may have inter- 
vened, Satcher v. Satcher’s Adm’r, 41 Ala. 26, affirmed.— Carter v. 
Waugh 

17. Purchaser ; practice.—As to the right of a purchaser to proceed, 
by petition, to set aside an order of the probate court for the sale 
of lands under which he became a purchaser. Quere?—S. C 

18. A case; appeal taken, but not filed or prosecuted ; jurisdiction of 
court below; how long suspended.—Where an order or decree of a 
probate court is made in October, 1865, dismissing the petition of 
A. to be appointed administratrix of a certain decedent’s estate, 
which petition is contested by C. ; and an appeal is taken from said 
order by A., to the next ensuing term of the supreme court ; that 
is to say, the January term. 1866, which remained in session until 
last of May, 1866 ; but no transcript of the record is filed by A., the 
appellant, nor any motion to affirm, on certificate, is made by C., 
the appellee, as late as the 5th of March following ; and on that 
day, the same probate court, at the instance of C., goes on to ap- 
point him administrator-in-chief of said estate, which he thereupon 
proceeds to administer as such ; on this state of facts—held, that 
the action of the probate court in making this appointment, and 
in what followed, consequent thereupon, is not absolutely void, by 
reason of the appeal which had been taken, as aforesaid.— Alex- 
ander, Adm’r, v. Nelson 

19. Final decree, not void, can not be set aside, at subsequent term of 
same court.—The decree against appellee, rendered in November, 
1860, on his final settlement with appellant, as administrator-in- 
chief, was final, valid, and not void; and, therefore, the same 
court, at a subsequent term, could not lawfully set the same aside.— 
ie OSS 3453525 50908 Joa oo odie SOO a .. 462 

20. Where ‘nse omy dine jurisdiction, its actions will not es re- 
viewed, unless all the evidence is set out.—When the probate court, 
in December, 1866, revoked the letters of administration previous- 
ly granted to Alexander, it had jurisdiction so to act, and, as the 
record does not purport to set out all the evidence on which this 
was done, this court will not undertake to review its action.—S, C. 462 

21. Probate court; jurisdiction of, over its orders and decrees.—An exe- 
cutor, in 1860, made a partial settlement before the probate court, 
and a decree rendered in favor of the legatees, for the amount set 
apart for them ; for cause, the court ordered the share of one of the 
legatees to be retained by the executor, subject to the future order 
of the court. In 1864 the executor made a final settlement of his 
administration upon the estate, and at the same time filed his re- 
signation as executor ; in 1867 this legatee made a motion to the 
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probate court to revive and amend the decree of partial distribution 
of 1860,—held, that after the final settlement, the jurisdiction of 
the probate court ceased, and that the party’s remedy, if he had 
any, was in chancery.—Bryant v. Horn, Exe'r 

22. Substitution of lost records ; parties to a motion for.—In a pro- 
ceeding to substitute a decree, under the act of 18th January, 1866, 
the proper practice is to make the motion in the name of all the 
parties in whose favor the decree is rendered. If any of them are 
unwilling to join in the motion, any of the other parties have a 
right, by securing the costs, to use their names. The notice to be 
given in such a case, must correspond in this kane sone v. 
TOY Alb es hind os v6 Woe cds tenses as 

23. Probate court; powers of. When the cause will baclive: thes ne- 
cessity of divesting titles to real estate, and taking an account of 
profits, the powers of the probate court are inadequate.—Martin v. 
DTG seca shines o2s . Ro one 

24. Probate court—final siilliieih aie tial “distr ibution. —The probate 
court, upon application, appointed a day for administrator to make 
final settlement, but turned it into a partial distribution, without 
any application for that purpose, either by the administrator, or 
the distributees, and a decree was rendered in favor of the latter, 
for their distributive shares, —held, that the proceeding was without 
authority of law, and the decree void.—Bludworth v. White, Adm’r, 





See, also, Estarrs oF DECEDENTS. 
EXEcUTORS AND ADMINISTRATORS. 


RAILROADS. 


1. Evidence ; opinion of witness on question of damages.—In assessing 
the damages occasioned by the construction of a railroad, to a per- 
son through whose land the road passes, a witness can not state 
his opinion as to the amount of damage sustained.—A la. § Fla. R. R. 
CORO! BUPKOUE acs viscose cacaiccseaccs s< : Aeiseaeeee 

. Damages ; when ‘teats property is shan foe pills use.—When 
private property is taken for public use, “just compensation,” with- 
in the meaning of the constitution, (Bill of Rights, § 25,) must be 
made therefor in money, and any increased value of the lands of the 
owner arising from the public works, for which the lands are 
taken, can not be considered in assessing the amount of com- 
pensation to be paid for the portion taken ; nor, in arriving at 
the amount of such compensation, can conjectural and speculative 
estimates, as to the possible advantages arising from the public 
works, be taken into the account.—Alu. § Fla. R. R. Co. v. 
Burkett........+ Retarclarerers ere oinibini ai aie wits ouslals winiedusa;creralnisieialateleisens sued 

3. Same; assessment of, under act 16th February, 1854.—The fifth sec- 
tion of the act of February 16th, 1854, to amend the charter of the 
Alabama & Florida Railroad Company, relates to the assessment of 
the damages only, sustained by the owner of the lands taken, and 
has no application in assessing the amount of compensation to 
be paid for the lands actually taken.—S. C...... 22020 --00--00. 
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4. Railway companies’ interest in land appropriated ; what, of value left 
to owner, considered, in estimating amount of compensation.—Railway 
companies, by virtue of their compulsory powers, (Bill of Rights, 
§ 25), acquire no absolute fee simple to, but only the right to use 
the land for their purposes ; and compensation must be made for 
the, value of the use appropriated ; in estimating such value, what, 
if anything, would be left to the land owner, of value, consistent 
with the enjoyment of the easement, by the railroad company, 
should also be considered.—S. C...... 2202 cccecccccscccesccccess 

5. Diminution in value of rent; proof concerning.—In an action on 
the case against a railroad company for injury done to a house and 
lot, in a town, by the construction of a railroad cut, in the street 
opposite, it is competent to show, that the value of the rent of the 
property was thereby diminished ; but it is not competent to show, 
that the rent of other property, similarly situated, belonging to 
third persons, was diminished by the same cause.—Selma & N. R. R. 
Co. v. Knapp 

6. Special injury; proof of.—It is competent to show that the 
premises were diminished in value by the railroad cut, specifically, 
as a residence and shoe shop, purposes to which they had been 
I EM Rec ccce cin basenenpavipeeeianraneHednewowe 480 

7. Action by employee against railroad.—In an action by an em- 
ployee against a railroad company, for an injury to the employee, 
it is not necessary to aver in the complaint the place where the in- 
jury was sustained.— Mobile § Ohio R. R. Co. v. Thomas.......... 672 

8. Respective liabililies of railroad, as to injuries to passengers and ser- 
vants.—Where the passengers on a railroad are injured, in con- 
sequence of a defect in any instrument employed by the railroad, 
it is a presumption, disputable, but not conclusive, that the injury 
resulted from negligence. But the same principle does not pre- 
vail in reference to servants of a ‘railroad; in the latter case, the 
onus of proving negligence is upon the injured servant.—S. C 

9. Railroad’s duty in furnishing engines; on whom onus of proving 
negligence for injury to servant.—It is not an absolute duty of a 
railroad corporation to furnish a suitable and safe engine. It is its 
duty to use due care and diligence to furnish such an engine. 
When an injury has occurred to a servant of the corporation, in 
consequence of a defect in an engine, and he sues the corporation 
for such injury, the burden is upon the plaintiff to show negligence, 
or the want of care and diligence in the defendant corporation. 
The onus of proof is not shifted to the defendant, by the fact that 
an injury has resulted from the defect.—S. C...............-----. 672 

10. Mechanics charged with repairing—negligence.—An artisan charged 
with a duty of repairing, within the scope of his handicraft, is not 
conclusively shown to have been negligent, by a failure to remedy 
some defect specifically pointed out to him ; for he may have at- 
tempted to remedy it, and exhausted the skill and care of his art, 
and yet from some defect in material, or some other cause, beyond 
the detection of ordinary caution and care, may have failed to alto- 
gether cure the defect,—&. C.....-cccc ccc ccncccssceccccccccccss OF2 
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11. Liability of employee for injury of a servant by another servant.— 
The rule is well established in this State, that ‘‘ when two persons 
are employed by a common employer, in the same general business, 
and one of them is injured by the negligence of the other, the em- 
ployee is not responsible therefor,” provided he has used due 
care in procuring competent and fit servants.—S. C...........--. 672 

12. Question of notice to railroad corporation of unsafeness of engine.— 

If a railroad employs an engine, which from its make and construc- 
tion, is unsafe, and knew thereof, or would have known thereof, by 
the exercise of reasonable care and diligence, it would be respon- 
sible to one of its servants for injuries caused by such defect,in make 
and construction, after it was known, or ought to have been known 
to the railroad, if the defect was unknown to the servant ; but the 
railroad is not chargeable with notice of the unsafeness growing 

s out of the make and construction, from the use of such engine for 

several years. ‘This would be acircumstance for the jury to consider 

in determining the question of notice, but it does not raise a legal 

presumption of notice.—S. C. .......ccccccccccccccccwssccecrees 






















SALES. 


1. Conditional sales.—Under a conditional sale, with a reservation to 
the vendor of the right to repurchase on certain specified terms, 
the law requires promptness and precision on his part, in the asser- 
tion of his reserved right, especially when the purchaser pays a fair 
price for the property.—Beck v. Blue.... 2.0.0... ccc ee cee eee ces 32 

2. Same.—If the contract itself in such case specifies no time within 
which the vendor is to exercise the right reserved to him, the law 
requires that he should exercise it within a reasonable time.—S. C. 32 

3. Same.—Although the conduct and declaration of the purchaser, 

in admitting and recognizing the vendor's right to purchase as 

still continuing, may excuse the latter’s failure to exercise his right 

for a period of ten years, up to the death of the purchaser yet it 

does not excuse his failure to assert his right against the ad- 

ministrator for nearly twelve months after his appointment, and 




















eight months after he had sold the property.—S. C............... 32 
4. Contract of sale; respective duties of vendor and vendee.—A contract 
of sale is perfect, when all the terms are agreed upon by the , 






parties, and they mutually bind themselves to perform their 
respective obligations imposed thereby, and if the article is con- 
tracted to be sold at a certain place, that, in the absence of any ex- 
press stipulation in the contract, is the place of delivery ; and the 
vendor is not required to deliver the article sold, before payment, 
or an offer to pay the purchase-money, there being no express | 
stipulation in the contract to the contrary.— Offutt v. Wells........1 9 
5. Same.—If the vendor brings suit on such a contract before a de- 
livery, in order to recover, he must prove an offer, or a readiness 
to deliver the thing sold, at the place, and within the time the con- 
tract stipulates ; and if the vendee brings suit to recover damages 
for a failure to deliver goods sold for cash, at the place, and within 
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the time stipulated, or fixed by law, he must, in order to recover, 
prove that he paid, or offered to pay, the vendor the purchase- 
money, or give some good excuse for not making the offer.—S. C.. 199 
6. Accounts to be created, not subject of valid sale.—A mere possibility, 
or expectancy in, or growing out of property, can not be the subject 
of a valid sale, and the transfer of accounts to be made in the prac- 
tice of medicine, in certain specified years, by a physician to A., does 
not convey to A. such a title or interest in the accounts when cre- 
ated, as would enable A. to maintain an action thereon in his own 
name.—Skipper v. Stokes 
7. Personalty ; what necessary to make a valid sale of, in respect to 
identity.—The full legal title to personalty does not pass by a con- 
tract of sale, where ‘the identity of the property contracted to be 
sold is not ascertained by the contract, nor capable of identification 
by parol evidence.— Browning v. Hamilion, use, dc...... ..----... 484 
8. Whena contract of saleis not conditional.—Where L. delivers the 
possession of certain slaves to W., at a fixed price, agreed to be 
for paid them, with the stipulation that the purchase-money should 
be paid at a future day, and that on its payment, the vendor should 
make “proper titles” to the wife of the vendee, this was held not 
to be a conditional sale, but a transfer of the property with a se- 
curity intended to operate as a chattel mortgage.— Weaver v. Lapsley 601 





SCIRE FACIAS. 


1. Scire facias to revive decree ; when not allowed.—A decree rendered 
against an administrator, on a settlement of his administration, 
can not be revived by scire facias, in favor of a distributee of the 
estate, against the personal representative of such administrator ; 
and such a proceeding will be quashed on appeal.—Hurst v. Wil- 
liamson 


SET-OFF. 


1. Under § 2240 of the Code, (Revised Code, § 2642,) a transferred 
judgment may be the subject of a set-off, in the hands of the owner, 
whether he have the legal title on not. (Byrp, J., dissenting. )— 
Skipper v. Stokes.........++-. tM Ned AhNRNR Ces eK Kae eR as ¥K0% 255 


SHERIFF. 


1. Damages ; action for.—Before ‘‘head of a family” can bring an 
action for damages against the sheriff, for selling property exempt 
by law, it must be shown that the affidavit prescribed by the statute, 
had been duly made by him and exhibited to the officer.— Gamble v. 
Reynolds 

2. Fees and allowance for feeding prisoners ; act of December 7th, 
1866, relating to Barbour county.—The act of December 7th, 1866, 
entitled “an act to allow the officers of Barbour county to charge 
and receive fifty per cent. on the fees now allowed by law in the 
Code of Alabama,” (Sess. Acts, 105,) does not increase the compen- 
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sation of the sheriff of Barbour county fifty per cent. for victualing 
prisoners in jail in criminal cases.—Feayin v. Comptroller, 


SLAVES. 


1. Manumission of slaves under the proclamation of President Lin- 
coln, of September 22d, 1862; effect of.— The proclamation of 
President Lincoln, issued by him, as ‘President of the United States 
and Commander-in-Chief of the Army and Navy thereof,’ declaring 
the universal manumission of all persons held as slaves within the 
seceded States,—held, to have been a war measure, and of no opera- 
tive effect until carried into execution by force of arms.”— Weaver v. 
Lapsley 

2. Emancipation ; trial of the right of property.—The emancipation 
of a slave, after a levy upon him, and the institution of proceedings 
to try the right of property, does not preclude a recovery by the 
plaintiff.—Madden v. Hooper, Adm’r 


STATUTES. 


1. A remedial statute, not penal, of force during entire day of approval. 
“A public statute, remedial in its character, and not prescribing 
punishments, is of force during the entire day of its approval, and 
the law in reference thereto, does not recognize any fraction of a 
day.” —( Held, further, on this point, “that the decisions are not en- 
tirely harmonious.”)— Word v. Fort 


SUMMARY PROCEEDINGS. 


1. Summary judgment ; discontinuance.—A. gave notice that a motion 
would be made for a summary judgment against the personal rep- 
resentative of B. on Friday, the 30th November ; the motion was 
not made until the day after, (December 1st,) when judgment by 
default was rendered against the defendant, the record not showing 
that the motion was submitted at the proper time, and continued 
to December 1st,—held, that the motion was, by operation of law, 
discontinued.— Barclay, Adm‘x, v. Barclay 345 

. Same ; by default, or nil dicit.—Where a judgment by default, or 
nil dicit, is rendered upon such a motion, the record must, notwith- 
standing, show the liability of the defendant for the debt, or de- 
mand, and that the facts were proved, which gave the court juris- 
diction ; and the court, upon the failure of the defendant to appear 
and make up an issue, to be tried by a jury, may receive proof of 
the requisite facts, and render judgment without the intervention 
of a jury.—S. C ‘ 

3. Same; notice of motion.—The notice given in such acase, can not 
be looked to by an appellate court, unless it is made a part of the 
record by proper reference. —S. C 

4, Same; against personal repressntative.—The remedy by motion for 
a summary judgment by a surety, against the personal representa- 
tive of the principal debtor, is given by the act of December 6th, 
NT We 5 6. 5 00s TRU RRKSd eens i oeessenseseneesaeneae 
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TENDER. 


1. Tender, in kind.—In promises to pay in chattels, orin paper money 
of fluctuating value, a tender in kind of the thing stipulated to be 
paid, can only be made on the day appointed for payment, and can 
not be made before or after the day, to be effectual as a tender.— 
Powe’s Adm’r v. Powe....---- ...+eeeeeeeee 
Toulman and Wife v. Sager 


TROVER. 


1. Conversion of chattels ; misjoinder of defendants.—While it is clear, 
that he who sells, and he who buys the chattels of another, which 
has been wrongfully converted, may both be sued separately, for a 
conversion ; yet, where the purchaser buys, bona fide, and without 
a knowledge of the conversion by the seller, it seems to be the better 
opinion, that they can not be sued jointly.—Larkins § Moore v. 


Eckwurzel 322 

2. Trover will not lie where goods are taken by an armed force, with- 
out any negligence or complicity on the part of the bailee.—A bra- 
EROS ETFO MING onsen 5 ain wos 2 eG xee nk <1. baSiesesbiscess, aenecius 

3. Action for conversion will not lie in this case.—The written instru- 
ment, and the evidence adduced in this case, do not so identify 
thirty bales, or fifteen thousand pounds of cotton, as to invest the 
appellee with a title, under which he can maintain an action for 


their conversion.— Browning v. Hamilton, use, &c 


51 





TRUSTS. 


1. Parol trust.—The provisions of the statute, Code, (1852,) § 1320, 
(Revised Code, § 1590,) were intended to prevent fraud, and in 
avoidance of fraud, a parol trust may be engrafted upon an instru- 
ment which purports to be absolute on its face, notwithstanding 
the prohibition of the statute; and in order to constitute fraud, 
and suspend the operation of the statute, there need not be deceit, 
or misrepresentation, or evidence that the subsequent failure to 
fulfil the trust was the result of an original fraudulent design ; and 
the failure to execute such a crust, from whatever cause, is a con- 
structive fraud against which equity will grant relief.— Barrell v. 
Se Pandas « kevnewGkunseeesr cabs SERNEd eedben cues 

4. Sale by trustee under order of court ; what is necessary to make valid. 
Where a trustee appointed by the court, and clothed with a trust 
created by the court, is, upon an application for that purpose, or- 
dered to sell land, the legal title to which has been vested in him 
by the court, for the purpose of the trust, and he sells and conveys, 
no title can pass by any conveyance made by the trustee to a pur- 
chaser, until the sale is confirmed by the court, unless the order 
authorizes him to convey when he sells.—( Per Byrd, J.)— Witter v. 
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UNLAWFUL DETAINER. 


1. Complaint in.—The following count, in a complaint in an action of 
unlawful detainer—held, to be sufficient, on demurrer, viz : “Plain- 
tiff sues to recover possession of the following tract or parcel of 
land, to-wit: lot and storehouse on said lot, number 47, in the city 
of Montgomery, of which said lot she was seized and possessed of 
heretofore, to-wit: on the first day of June, 1865, and after said 
possession accrued, and while so possessed, the defendants entered 
thereon as tenants, until the first day of October, 1865, and after 
the expiration of their said lease, or contract of renting, refused 
possession on demand, in writing, but unlawfully withhold and re- 
tain the same.”—Spear § Thomasson v. Lomax. 

2. Same ; what is essential.—A complaint in an action of unlawful de- 
tainer, which fails to aver that ‘‘a demand in writing to deliver the 
possession thereof to any one lawfully entitled thereto,’ was made, 
is detective.—S. C 

3. Who may maintain.—A personal representative, who has met all 
the requirements of the law, in order to entitle him to maintain an 
action of unlawful detainer, can do so, either in his representative 
or individual character, where he has been in the actual possession 
of the land.—S. C 576 

4. What evidence admissible.—In said action, evidence of the price 
which the lot brought at public renting, about the time of the 
expiration of the possessory interest of the defendant, is admissible 
to aid the jury in arriving at the value of the rent.—S. C. 

5. When may be brought.—A lease expires on last day of September ; 
demand of possession is made on 9th October following, and pos- 
session refused ; on the same day, but after the refusal, suit is 
brought to recover possession,—held, that the suit was not prema- 
Curdly DLOUGHU— GS. Ch. os os css see es eens vse Soe) seetoks Saeeats 576 

6. Jury must assess rent.—In an action of unlawful detainer, it is the 
province of the jury to assess the value of the rent ; and the court, 
on motion, should render a judgment for the same, is the 
parties liable therefor.—S. C.............2-2-- eee0--e civseeko 

. Bond under § 3314, Revised Code.—The bond in this case, (see 
statement, ) conforms to § 3314, Revised Code, and does not cover 
costs, as required by section 3313. A judgment may be rendered 
thereon against the obligors jointly, for whatever amount the sure- 
ties are liable, under the evidence, and §§ 3314 and 3316, to be as- 
BOSHEA Dy the FUTyiM—— 8s Ow icles cis ce vse ssc ceeses sinsieseece twee tase Ole 

8. Relation of landlord and tenant not indispensable to the maintainance 
of the action.—The relation of landlord and tenant, between the 
parties to an action of unlawful detainer, is not indispensable to 
the maintainance of the action.—Hightower v. Fitzpatrick’s Heirs.. 597 

9 Brought by heirs —When the heirs bring an action of unlawful 
detainer, it is unnecessary to aver in the complaint, that they are 
the only heirs; this is matter of defense.—S. C.........----.---. 597 

10. Actual possession by plaintiff, not necessary.—To maintain said 
action, it is sufficient, if the plaintiff has the right to the posses- 
sion ; it is unnecessary to aver actual possession.—S. C........... 597 
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UNLAWFUL DETAINER—Continvep. 

11. Complaint in.—It is unnecessary in a complaint in said action, 
to aver actual possession within the last three years; this is 
OE IN OE oa nvinicns ois ease ccsscesccssensmeescess. OT 





VENDOR AND PURCHASER. 


1. Conditional sales.—Under a conditional sale, with a reservation to 
the vender of the right to re-purchase on certain specified terms, 
the law requires promptness and precision on his part, in the asser- 
tion of his reserved right, especially when the purchaser pays a fair 
price for the property.— Beck v. Blue... 22... cece cece eveceeeeees 31 

2. Same.—lIf the contract itself, in such case, specifies no time within 
which the vendor is to exercise the right reserved to him, the law 
requires that he should exercise it within a reasonable time.—S. C. 

3. Same.—Although the conduct and declaration of the purchaser, in 
admitting and recognizing the vendor’s right to purchase, as still 
continuing, may excuse the latter's failure to exercise his right for a 
period*of ten years, up to the death of the purchaser ; yet it does 
not excuse his failure to assert his right against the administrator 
for nearly twelve months after his appointment, and eight months 
after he had sold the property.—S. C 

4. Contract of sale ; respective duties of vendor and vendee.—A con- 
tract of sale is perfect, when all the terms are agreed upon by the 
parties, and they mutually bind themselves to perform their respec- 
tive obligations imposed thereby, and if the article is contracted to 
be sold at a certain place, that, in the absenceof any express stipu- 
lation in the contract, is the place of delivery ; and the vendor is 
not required to deliver the article sold, before payment, or an offer 
to pay the purchase-money, there being no express stipulation in 
the contract to the contrary.— Offull v. Wells...........00ceeeeeee 199 

5. Same.—If the vendor brings suit on such a contract before a de- 
livery, in order to recover, he must prove an offer, or a readiness to 
deliver the thing sold, at the place, and within the time the contract 
stipulates ; and if the vendee brings suit to recover damages for a 
failure to deliver goods sold for cash, at the place, and within the 
time stipulated, or fixed by law, he must, in order to recover, prove 
that he paid, or offered to pay, the vendor the purchase-money, or 
give some good excuse for not making the offer.—S. C 

. Purchaser has the right to call for and examine chain of title—The 
following ruling in the case of Johnson v. T hweatt, 18 Ala. 741, cited 
and adhered to : ‘‘A purchaser has the right to call for and examine 
the chain of title to the land he is about to purchase, and if he 
neglects to do this, and purchases without seeing the deeds, through 
which he is to receive title, it is his own folly ; in the language 
of the authorities, it is crassa negligentia, and he can not protect 

“himself from the consequences of notice, by insisting upon his own 
folly and neglect.” — Witter v. Dudley......... BeBe Sitesi esaanins 616 


WILLS. 
1. Widow's right to dissent, personal—The widow’s right to dissent 
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WILLS—Continv_Ep. 


from the will of her deceased husband, (Code, § 1610), is personal 
to her, and can not be exercised by the administrator, in the event 
of her death, within the twelve months, without having expressed 
her dissent.—Donald, Adm’r, v. Portis, Adm’r 
2. Will—deed ; distinction between.—If an instrument be in the form 
of a deed of gift, and called such, still, if its purpose be testamen- 
tary, and it is only tobe consummated by the death of the maker, 
effect will be given to it as a will, and not as a deed.— Gillham Sisters 
Os IAIBUOIE © (51s sein cloisonne ciisis s aaiae ee cess Samaras’ elereieibiaiasaiecais/ei slaveie 365 
3. Same; same.—S. made a ‘‘conditional deed of gift of all money 
due, or hereafter to become due” him, to his four sisters, and deliv- 
ered to them the evidences of debt, and also the instrument ; but 
qualified the delivery by the following words: “ And in the event I 
shall die, or be killed, in the causualties of the war, whither I am 
now going, then all such moneys are to become the property of my 
said four sisters, to be equally divided between them ; but if I 
should survive and return, then this instrument is to be null and 
void, otherwise to remain in fullforce and effect,”—held, that the 
instrument was of a testamentary character, and could have no 
effect as a deed.—S. C.. i dish ed etnians ets etore ae lavsuslolels Sai ewe maracits (OOO 
4, Clause of wiil; constr etten of. oe a testator directs, by his 
will, that his executor shall convey to some oneof three named 
States, his slave Harriet, and her children, and bequeaths to his ex- 
cutor the sum of $5,000 to carry out the trust, and says, “out of 
said sum is to be paid all expenses which may arise in conveying 
Harriet and her children,” &c., no allowance will be made to the 
executor out of the estate for this service ; and the executor, to be 
entitled to a credit for this $5,000, must show that he has fulfilled 
the trust for which it was given.—IJvey v. Coleman, Exe’r......... 
5. Will; characteristics of.—An instrument, which conveys no in- 
terest or estate, that is to vest, upon its execution, and before the 
death of the maker, but which is to depend upon the event of death 
to consummate it, can only be executed as a will, no matter what 
may be its form, or what it may be called.—McGuire, Adm’r, v. 
Bank of Mobile....... (eee baa Oee deeded eEeeR sew akiewhentaw inks 


WITNESS. 


1. Plaintiff a competent witness in a suit against a corporation.—In a 
suit against a railroad company, the plaintiffis a competent witness 
for himself under the act 14th February, 1867, (Revised Code, 
§ 2704.)—Ala. § Fla. R. R. Co. v. Watson. 5 aici niiiers 

2. Probate of a will ; widow not a party to the piecing, a commen 
witness.—In a proceeding for the probate of a will, between the 
proponent and the contestants, the widow not being a party there- 
to, she is not within the exception contained in § 2704 Rev. Code, 
that where an executor or administrator is a party to asuit, neither 
party shall testify against the other, as to any transaction with or 
statement by the testator, or intestate, and she is a competent wit- 
ness.— O’ Neal v. Reynolds....... (a AeKemedweh dhaietaetiewauaeaas 197 
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WITNESS—Continvep. 


3. How far § 2704 R. C., affects competency of a witness.—The effect of 
the exception to the general rule prescribed by the section above 
referred to, is not to render a witness incompetent generally, but 
incompetent only to testify, upon certain specified subjects.—S. C. 
4. Evidence; witness allowed to refresh his memory from written me- 
moranda.—A witness may refresh his memory by referring to writ- 
ten memoranda, before answering questions, calling for the amount 
of his purchases and sales as a merchant.—Godden v. Pierson 
5. Party ; competent witness.—A guardian, on a proceeding for final 
settlement of his accounts, before the probate court, is a competent 
witness in his own behalf. Revised Code, § 2704 (2302¢).— Wal- 
thall v. Walthall et 
Brand v. Abbott : 499 
Elston v. Wyley. .. 640 
6. Witness ; competency not affected by an adulterous connection.— 
Defendant being on trial for murder, a woman was offered as a 
witness for the State, who, on her voir dire, stated that she and the 
defendant agreed to marry ; that defendant told her he could not 
get a license for them to marry at that time, because “all the old 
licenses had run out,” but that ‘‘as soon as the new licenses came 
in” he would get a license and marry her, and upon this agreement 
they cohabited,—held, this was no marriage, but an adulterous con- 
nection, and that the woman was a competent witness.—Robertson 
PIS maoeanuue se cecicess ee re .. 509 
7. Suit by the Governor ; Sefesitnat competent witness. os a ~— by 
the Governor of the State, the defendant is a competent witness 
for himself under § 2704, Revised Code.—Patton, Gov’, v. Gilmer... 548 
8. In a suit by Mayor, §c., of Mobile to recover a fine; defendant not 
a competent witness.--In a proceeding in the circuit court, by the 
Mayor, &c., of the City of Mobile, against a defendant to recover a 
fine for the violation of a city ordinance, the defendant is not a 
competent witness for himself, under § 2704 of the Revised Code.— 
SN ons wakes ann neekssbseed'nsderss sauces 630 
9. Section 2704, Revised Code, construed.—Where the defendant is in- 
troduced and examined as a witness in his own behalf, it is com- 
petent for the plaintiff, being administratrix, to ask the defendant 
on cross examination, a question in relation to a transaction be- 
tween witness and plaintiffs intestate, for such witness is then 
‘‘called to testify thereto by the opposite party,” within the mean- 
ing of § 2704, Revised Code.— Thomas, Adm’x, v. Thomas 


WRIT OF INQUIRY, (Execution oF). 


1, Judgment by default; effect of on Code complaint.—The effect of a 
judgment by default on a Code complaint is, that it is to be taken 
as an admission of all the facts necessary to sustain the cause of 
action ; and that the only question which is open on the execution 
of the writ of inquiry, is the quantum of damages.—Randolph v. 
Pi neskscece Dab aetiAeNSCERSERIC SAE CAHN CAS ERAS Oe a cieawin 265 
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WRIT OF INQUIRY—ContinvEp. 


2. Evidence; what admissible in mitigation of damages.—The com- 
plaint describes two subdivisions of land not conveyed by the deed 
from appellant to appellee ; and a proper transcript of said deed, 
without proof of execution, (Code, Art. III, Ch. 1, Tit. 1, p. 2,) 
was admissible to lay a predicate, to show by proof, that a part of 
the four 40 acre subdivisions surveyed, and ran around, and mark- 
ed off by the witness who proved the value of the timber thereon, 
was not conveyed by the deed from appellant to appellee, and 
thereby to mitigate the damages.—S. C 

3. Same; what not admissible—But such transcript would not be ad- 
missible to prove the purchase-money paid for said timber, as that 
was already established by the complaint.*-S, C.................- 265 

4. Same; what not admissible.—A defective conveyance from one i. 
to M. J. & M., for the timber in question, and upon which they 
established their claim against appellee, not admissible evidence for 
appellant.—S. C 

5. Eviction ; in this case not necessary to recovery. —Under the covenant 
set out in the complaint, the right of appellee to recover fora 
breach of it, did not depend on his being deprived of the possession, 
and enjoyment of the timber.—S. C 

6. Damages ; measure of.—The measure of damages, the value of the 
timber to which M. J. & M. established their claim, taking locality 
into consideration, with interest from commencement of suit.— 








